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If the taxpayer has previously reported all of the income from the foreign account and the
only problem is the failure to file the required FBARs, the IRS instructions are to simply file-the
FBARs with the Treasury Department's office in Detroit in the normal manner, and to include a
statement explaining why the reports were not previously filed."* In the absence of unreported
income and a tax understatement, however, the IRS advises that invoking the new voluntary
disclosure procedures is unnecessary merely to file previously unfiled FBARs.

Under the new initiative, the IRS is requiring the correction of erroneous tax returns, or the
filing of missing tax returns and/or FBARS, for a period of six years (although it explicitly reserves
the right to examine additional tax years if the foreign activity started more than six years ago).
This is entirely consistent with prior IRS practice regarding the number of years of "retroactive
compliance" that will ordinarily be required when a noncompliant taxpayer is trying to get back into
compliance.'

'After the six month period covered by the current settlement initiative, the IRS vows to "re-
evaluate the framework . . . and decide whether or how to continue the practice going forward."
Thus, taxpayers are urged not to miss this six month window of opportunity because "there is no
guarantee that the taxpayer will still be eligible or that the current penalty terms will be available.”
The question of eligibility is a reference to the requirement that a voluntary disclosure must predate
an IRS investigation or audit. And as to this, the IRS pronouncement includes the following
ominous warning:

The IRS has stepped up its enforcement efforts, including the use of John Doe
summonses, to identify taxpayers using offshore accounts and entities to avoid tax.
In addition, the IRS continues to receive information from whistleblowers and other

into an installment agreement it can be reduced to 0.25% per month (6651(h)). The late filing and
late payment penalties are coordinated so that the combination of the two is limited to 5% per
month for any month for which both penalties would apply.

2 The FBAR Form TD 90-22.1 was revised in October 2008. In submitting FBARSs, taxpayers
should use the current version of the form, but should apply the tests for whether an account
required disclosure applicable in the tax year in question.

B IRM 4.12.1.3 (05-03-1999) has long provided that in determining whether to deviate from the
normal six year enforcement period the following factors should be considered: the taxpayer's prior
histery of noncompliance, the existence of income from illegal sources, the effect on voluntary
compliance, the anticipated revenue in relation to the time and effort required to determine the tax
due, and any special circumstances of a particular taxpayer, class of taxpayer, or industry.
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taxpayers making voluntary disclosures. If the IRS receives specific information
about a taxpayer's noncompliance before the taxpayer attempts to make a voluntary
disclosure, the disclosure will not be timely and the taxpayer will not be eligible for
the criminal and civil penalty relief available under the voluntary disclosure practice.
Finally, taxpayers run a substantial risk that the uniform penalty structure described
in the internal guidance will not be available past the 6-month deadline or that the
terms will be less beneficial to taxpayers.

So as bad as it may seem, the message to taxpayers is that from this point it can only get worse.

Obviously there is a very short deadline on this. If the tax returns are not ready, the taxpayer
can still make the disclosure and submit the amended or delinquent refurns as soon as they can be
prepared. Similarly, if the records from the foreign account are not immediately available, the
disclosure can still be made, to include a statement describing what you're doing to get the records
with which to prepare the revised returns. The Service explains that "difficulty in completing a
voluntary disclosure started during [the six-month timeframe] will not disqualify a cooperative
taxpayer from the penalty relief."

The IRS guidance contemplates full payment of the relevant taxes, penalties and interest,
and all other unpaid previously assessed liabilities. However, if a taxpayer cannot make full
payment, the IRS FAQs state that the Service will consider other arrangements, so that inability to
pay immediately should not disqualify a taxpayer from getting into compliance and securing the
benefit of the offered penalty relief. In these circumstances, however, "the burden will be on the
taxpayer to establish inability to pay, to the satisfaction of the RS, based on full disclosure of all
assets and income sources, domestic and offshore, under the taxpayer's control.” The taxpayer can
then negotiate "other financial arrangements, acceptable to the IRS, to resolve all outstanding
liabilities" in order to be eligible for relief '

‘The Service has established a Voluntary Disclosure Hotline to deal with questions about
this new forcign account disclosure and penalty resolution effort, as well as other offshore
disclosure issues. The phone number is 215-516-4777, which goes to the IRS's Philadelphia
Offshore Identification Unit (POIU).

14 For more on “collection alternatives” such as installment agreements or offers in
compromise, sec Mr. Haynes’ articles on these subjects previously published in The Freestate
Accountant and available on his website at www.bjhaynes.com/articles.
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Conclusion.

The open warfare between the IRS and Union Bank of Switzerland is just the tip of the
iceberg. The IRS and the Department of Justice have for some time been engaged in a broad
offensive against the holders of offshore accounts and trusts, and this effort will only increase. The
best time to have fixed this problem was during the Offshore Voluntary Compliance Initiative
(OVCI), but that program ended on April 15, 2003, more than six years ago. The new standardized
penalty framework announced on March 23rd, and explained in more detail on May 6th, is a similar
initiative that should be utilized if at all possible.

Taxpayers with offshore accounts can count on ever increasing IRS scrutiny using ever
more sophisticated ways to identify the holders of such accounts, and an ever growing list of
promoters, banks and financial institutions that have buckled under IRS pressure to disclose lists of
account holders. It is time for such taxpayers to get into compliance, to pay what has to be paid (so
as to avoid paying far more in the future), and in the process to keep themselves out of federal
prison. By studying the terms of the new IRS initiative described herein, along with the referenced
IRS pronouncements and Internal Revenue Manual provisions, you will be in a better position to
help your clients do this. By bringing themselves into compliance they may be a little poorer, but
they will sleep much better.
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United States Court of Appeals,
Second Circuit,
UNITED STATES of America, Appellant,
V.
James TENZER, Defendant-Appellee.
No. 1824, Docket 96-1653.

Sept. 19, 1997.

Defendant was charged with willful failure to file
income tax returns. The United States District
Court for the Southern District of New York,
Brieant, J., 950 F.Supp. 554, dismissed information,
and government appealed. The Court of Appeals,
Miner, Circuit Judge, held that offer in compromise
did not satisfy requirement that taxpayer make bona
fide arrangcments to pay his tax liability, as re-
quired to qualify for voluntary disclosure policy for
avoiding criminal prosecution.

Reversed and remanded.
West Headnotes
{1] Internal Revenue 220 €-—=5280

220 Internal Revenue
220K XXH Offenses
220X X XU(BY Criminal Prosecution

220k5280 k, In General. Most Cited Cages
Taxpayer's offer in compromise, whereby he
offered to pay only $250,000 of $1.3 million in-
come tax liability, did not satisfy requirement that
he make bona fide arrangements to pay his tax liab-
ility, as required to qualify for IRS's voluntary dis-
closure policy and ‘avoid criminal prosecution,
where taxpayer's offer was never accepted by IRS,
and taxpayer did not comply with TRS directions
that hc become current on accruing taxes and make
all required estimated tax payments, that he divest
himgelf of several assets and begin making monthly
payments of $7,000, and that he make more sub-
stantial offer of approximately $600,000.

Page |

{2} Administrative Law and Procedure 15A €=
412,1

15A Administrative Law and Procedure
15AIV Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15AIV{C) Rules and Regulations
15AKk412 Construction
15Ak412.1 k. In General. Most Cited
Cases
Agency policy is interpreted in accordance with
plain meaning of its words, unless such reading will
produce result demonstrably at odds with intentions
of its drafters.

i3] Internal Revenue 220 €==5280

220 Internal Revenue
2203 XX11 Offenses
220X XXI1L(B) Criminal Prosecution

220k3280 k, In General. Most Cited Cases
IRS's voluntary disclosure poticy for avoiding crim-
inal prosecution is not satisfied by mere offers to
make payment; rather, policy requires specific plan,
accepted by IRS, to satisfy outstanding tax liability.

[4] Internal Revenue 220 €->5280

220 Internal Revenue
220X XXI1I Offenses
220X XXT{(B) Criminal Prosecution

220k3280 k. In General. Most Cited Cases
Whether taxpayer intends to eventually reach
agreement to satisfy outstanding tax liability is ir-
relevant to applicability of IRS's voluntary disclos-
ure policy for aveiding criminal prosecution; policy
does not provide for best intentions, but rather re-
quires that arrangement be made.

|5} Internal Revenue 220 €-25291.1

220 Internal Revenue
220X XX11 Offenses
220X XXT(B) Criminal Prosecution
220k5291 Presumptions and Burden of
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Proof

220k3291.1 k. In General. Most Cited
(ases
Under IRS's voluntary disclosure policy for avoid-
ing criminal prosecution, while burden of making
bona fide arrangement to satisfy outstanding tax li-
ability rests principally on taxpayer, IRS is oblig-
ated to negotiate in good faith with taxpayer toward
end of achieving such arrangement, and may not
withhold its assent capriciously or in bad faith.

{6] Internal Revenue 220 £€=>5280

229 Internal Revenue
220X XXIT Offenses
220X X X1{13) Criminal Prosecution

220k3280 k. In General. Most Cited Cases
IRS policy against recomnmending criminal prosec-
ution when return is solicited and received was
nonbinding internal policy that did not operate to
prohibit prosecution in every case involving solicit-
ation or grant immunity to taxpayer who filed re-
turn in response to solicitation.

|71 Internal Revenue 220 €—=35280

220 Internal Revenue
220X XXIT Offenses
220X X XTI(B) Criminal Prosecution

220k5280 k. In General. Most Cited Cases
IRS's voluntary disclosure policy for avoiding crim-
inal prosecution was not promise of immunity, such
that voluntarily produced documents and fruits
thereof would be subject to suppression.
*223 Ira M. Feinberg, Asst. U.S. Atty. for the
Southern District of New York, New York City
(Mary Jo White, U.S. Atty. for the Southern Dis-
trict of New York, Cynthia Keeffc Dunne, Peter G.
Neiman, Asst. U.S. Atty,s, of counsel), for Appel-
lant.

William B. Wachtel, Gold & Wachtel, LLP, New
York City (Elliot Sifverman, Gold & Wachtel, LLP,
New York CityMortimer M. Caphin, Caplin &
Drysdale, Chartered, Washington, DC, of counsel),
for Defendant-Appellee.
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{(Michael B. Young, Stacey E. Paradise, Willkie
Farr & Gallagher, New York City, Richard I.
Miller, General Counsel, American Institute of Cer-
tified Public Accountants, New York City, of coun-
sel), for Amicus Curiae American Institute of Certi-
fied Public Accountants.

(Robert §. Fink, Kostelanetz & Fink LLP, New
York City, of counsel), for Amici Curiae New York
County Lawyers' Association and New York State
Society of Certified Public Accountants,

Before: MINER and McLAUGHLIN N{.Eircuit
Judges, and NTCKERSON, District Judge.

FN* The Honorable Eugene H. Nickerson
of the United States District Court for the
Eastern District of New York, sitting by
designation.

MINER, Circuit Judge:

Appeal from an order of the United States District
Court for the Southern District of New York
(Brieant, I.) dismissing a four-count Information
charging defendant with willful failure to file in-
come tax returns, in violation of 26 U.5.C. § 7203,
The court found that the IRS had violated its own
policy by recommending criminal prosecution of
one who voluntarily disclosed his failure to file and
who thereafter filed the delinquent returns and
made an offer in compromise of his tax liability.
The district court found that this policy violation
constituted & denial of due process.

For the reasons that follow, we reverse and remand
to the district court.

BACKGROUND

Defendant-appellee James Tenzer is an experienced
tax attorney and accountant. At all relevant times,
he was a principal of the Long Tsland, New York,
accounting firm of Margolin Winer & Evens

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(“MWE”) and hcad of its tax department. It is un-
disputed that Tenzer failed to timely file income tax
returns for the years 1987 through 1990, or pay any
taxes for those years.

During 1988, 1989 and 1990, the IRS sent Tenzer
computer-generated notices regarding his failure to
make the required tax filings. Tenzer repeatedly ig-
nored these notices. In March of 1991, Tenzer rc-
tained a tax attorney, Steven Solomon, to assist him
in filing his returns but did not immediately contact
the TRS or file any returns. Tenzer continued to re-
ceive computer-generated notices of his failure to
file from the IRS. By letter dated October 7, 1991,
the TRS notified Tenzer and his wife that, due to
their failure to respond, their accounts had been re-
ferrcd for “enforcement action,” meaning civil or
administrative enforcement. Tenzer was warned
that enforcement action could be avoided by calling
the TRS immediately or filing all delinquent returns
within ten days.

Following receipt of the October 7 letter, Solomon's
partner, Myron Weinberg, twice called the IRS to
request an extension of time to file Tenzer's returns
for 1986 through 1989. He first requested an exten-
sien until November 18, 1991, and, November 13,
1991, he requested an additional extension until
December 14, 1991. However, Tenzer's returns
were not filed by December 14, 1991. The IRS sub-
sequently designated Tenzer's case for investigation
and enforcement.

*224 On February 10, 1992, Tenzer filed his re-
turns for 1986 through 1989. However, no payment
accompanied these returns, nor did Tenzer at that
time filc his then-definquent 1990 return.

I Civil Collection Efforts

In September of 1992, coliection of Tenzer's tax de-
ficiency was assigned to Revenue Officer Elizabeth
Kishlansky, a civil collection officer. On October
15, 1992, she met with Weinberg at Solomon's of-
fice and demanded full payment of the taxes. Wein-
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berg stated that Tenzer was unable to pay in full
and wanted to enter into an installment agreemecnt.

On October 22, 1992, Kishlansky reviewed an IRS
transcript of Tenzer's account and lcarned that Ten-
zer had not filed returns for 1990 and 199!. Kish-
lansky telephoned Weinberg's office and left a mes-
sage demanding that Tenzer file his 1990 and 1991
returns if he wanted the TRS to consider an install-
ment agreement. Kishlansky and Weinberg spoke
the next day. Kishlansky explained the IRS's policy
of not agreeing to an installment plan with a tax-
payer for any given ycar's tax liability when that
taxpayer is delinquent in filing for other tax ycars.
Kishlansky said that Tenzer must file his 1990 and
1991 returns by November 30, 1992 if he wanted to
be considered for an installment agreement.

Tenzer filed his delinquent 1990 and 1991 returns
on November 13, 1992, On January 8, 1993, after
all the relevant returns had been filed, Kishlansky
met with Weinberg, Solomon, and a new lawyer for
Tenzer, Ernest Honecker, who formerly had been a
high-ranking attorney with the IRS. According to
the district court, Honecker asked Kishlansky at
this meeting for assurances that Tenzer's voluntary
disclosure was being handled as a civil matter, and
was assured by Kishlansky that it was a civil matter
and that she was there only for collection. At this
meeting, Tenzer's attorneys first informed Kish-
lansky that Tenzer intended to make an “offer in
compromise,” that is, an offer of partial payment in
settlement of Tenzer's outstanding tax Habilities in-
stead of full payment over time through an install-
ment agreement. Kishlansky advised the attorneys
that the IRS would not consider such a compromise
settlement unless Tenzer started to become current
on accriing taxes and make all required estimated
tax payments. She also advised that any offer would
have to be substantial. Tenzer's attorneys indicated
that the offer would be approximately $250,000.
Kishlansky responded by estimating that, given
Tenzer's assets and potential earnings, a reasonable
offer would be in excess of $600,000. Following
the meeting, and after reviewing a financial state-
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ment provided by Tenzer at the meeting, Kish-
lansky called Weinberg and demanded that Tenzer
divest himself of several assets and begin making
monthly payments of $7,000 toward his tax liabil-
ity. Tenzer never made any monthly payments.

By letter dated February 5, 1993, Honecker submit-
ted on behalf of Tenzer a formal offer in comprom-
ise in the amount of $250,000. At that time, Ten-
zer's total tax liability was approximately $1.3 mil-
lion. Enclosed with the offer was a $5,000 check
payable to the IRS, which represented the first pay-
ment under the offer terms, with $245,000 to follow
within 30 days of acceptance of the offer. The fin-
ancial statement that accompanicd the offer showed
that Tenzer's cquity in assets was $345,300. The
IRS subsequently returned the check and rcjected
the offer as being “unprocessable” because it was
below the minimum ameunt. The letter of rejection
explained that “for offers based on inability to pay,
you must generally offer an amount equal to or in
excess of the amount shown as ‘equity in assets’ on
your financial statement(s).”

On April 14, 1993, Honecker responded with a let-
ter to the IRS arguing that the TRS should accept
the offer. Honecker explained that, in arriving at the
offer amount of $250,000, consideration had been
given to the forced sale value of non-liquid items
such as real estate and Tenzer's partnership in-
terests. Quoting the IRS Manual, he urged that it
was appropriate to use the forced sale value of as-
sets in determining Tenzer's collection potential.
Honecker also noted that he intended to resubmit
the offer with an explanation attached to the finan-
cial statement*225 of how he arrived at the forced
sale value of certain assets. Additionally, because
Tenzer had made estimated payments on his 1993
federal and state income taxes, Honecker wrote that
some of Tenzer's liquid assets had declined in value
and therefore a new financial statement would be
prepared,

During these negotiations with the IRS, Tenzer
failed to become current on his accruing tax liabilit-
ies. He paid no estimated taxes during 1992, and,
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although he timely filed his 1992 return, he failed
to pay any of the $135,665 tax due for that year.

Kishlansky and her supervisor concluded that Ten-
zer was not attempting in good faith to pay his
taxes, but rather was engaged in stalling tactics. In
late April of 1993, Tenzer's file was transferred to
the IRS's office in Brooklyn, the office for the re-
gion in which most of Tenzer's asscts were located,
for further collection. According to Honecker,
Kishlansky informed him of the transfer and in-
structed him to forego resubmission of his offer un-
til he had been contacted by a revenue officer from
the Brooklyn office.

Honecker testified that although he had prepared
the offer for resubmission, the Brooklyn office nev-
er contacted him. Instead, he was informed by a
special agent, in late June or early July of 1993,
that Tenzer was under criminal investigation by the
IRS. Honecker allegedly asked the agent if the
Brooklyn office had not contacted him because a
freeze had been placed on the collection action in
light of the criminal investigation, and the special
agent answered in the affirmative. Apparently, the
special agent had notified a civil collections officer
earlier that month not to take any further action on
Tenzer's case duc to the pending freeze.

II. Criminal Investigation and Prosecution

In July of 1991, MWE was notified by one of Ten-
zer's clients, JRD Management Corp. (“JRD™), a
real estate management firm, that JRD had been
served with a grand jury subpoena seeking its re-
cords in a criminal tax investigation. On November
22, 1991, in conmncction with that investigation,
MWE also was served with a grand jury subpoena
requiring production of documents rclating to JRD.

The government, believing that Tenzer might have
been involved in some fraudulent activity, sought
authorization to include him in its investigation of
JRD. In June of 1993, while gathering information
to support this request, government agents dis-
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covered that Tenzer himself had failed for years to
timely file his tax returns. The U.S. Attorney's Of-
fice accordingly requcsted and reccived authoriza-
tion from the TRS to investigate Tenzer both for his
role in the JRD fraud case and for offenses relating
to Tenzer's personal taxes, including failure to
timely file. On June 23, 1993, the IRS placed the
freeze on Tenzer's case, and, on July 9, 1993, Ten-
zer was notified that he was the subject of a crimin-
al investigation into his personal returns,

On November 15, 1994, the TRS forwarded to the
tax division of the Justice Department a recom-
mendation that Tenzer be prosecuted. Tenzer's at-
torneys attended a meeting at the Justice Depart-
ment in Washingion, D.C. approximately two
months latcr. They there argued that Tenzer should
not bc prosecuted because of his compliance with
the voluntary disclosure policy. On March 27,
19935, the Justice Department authorized Tenzer's
prosecution and, on November 30, 1995, Tenzer
was charged in a four-count Information. The In-
formation charged him with having unlawfully,
willingly and knowingly failed to file income tax
returns for 1987, 1988, 1989, and 1990.

On March 4, 1996, Tenzer filed a motion to dismiss
the Information. He claimed that he had satisfied
the requirements of the IRS's voluntary disclosure
policy, and that the IRS-in recommending prosecu-
tion-had failed to follow its own policy, thercby vi-
olating his due process rights. In the alternative,
Tenzer argued that the returns and any resulting
evidence should be suppressed because they were
produced in reliance upon the IRS's alleged promise
of immunity from prosecution. Tenzer also argued
that Count One, relating to his 1987 return, was
barred by the statute of limitations.

The district court held a four-day evidentiary hear-
ing in April of 1996. During that hearing, Tenzer
first asserted that his prosecution®*226 for failing to
file his 1990 return also was barred by the IRS's
non-solicifation policy.

On Scptember 10, 1996, the district court granted
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Tenzer's motion and ordered the Information dis-
missed on the ground that Tenzer had satisfied the
IRS's voluntary disclosure pelicy and thereforc was
immune from prosecution. The district court also
determined that Tenzer's 1990 return had been soli-
cited by Kishlansky and that this provided an inde-
pendent basis for dismissal of Count Four of the In-
formation, which related to the 1990 tax year. This
appeal followed.

DISCUSSION

1. Tenzer's Compliance with the Voluntary Disclos-
ure Policy

The government argues that the district court erred
in determining that Tenzer satisfied the IRS's vol-
untary disclosure policy. We agree. "

FN1. The government also - disputes the
district court's determination that the IRS's
decision to prosccute Tenzer violated his
due process rights. Because we conclude
that the district court erred in finding that
Tenzer complied with the voluntary dis-
closure policy, we find it unnecessary to
reach this issue.

A. The Voluntary Disclosure Policy

The TRS's voluntary disclosure policy has been in
existence, in one form or another, since 1952, Prior
to 1952, the Treasury Department applied a volun-
tary disclosure policy which “presupposed, at the
very least, that a delinquent taxpayer would make a
full ‘clean breast of things.” ™ Skotwell Mfz. Co. v.
United Srates, 371 UK. 341, 349, 83 S.Ct, 448,
454, 9 L.Ed.2d 357 (1963) (quoting Unired Srares v.
Shotwell Mfp, Co., 35515, 233, 235, 78 S.Ct. 2453,
247, 2 L.Ed.2d 234 (1957)). The Supreme Court de-
scribed this earler version of the voluntary disclos-
ure policy as an “offer of immunity.” Id. at 350, 83
S.Ct.at 454,
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On Fanuary 10, 1952, the Treasury Department an-
nounced that it was abandoning its fermer policy.
The Department explained that “[ilt is the policy of
the Treasury Department to recommend criminal
prosecution in every case where the facts and cir-
cumstances warrant that action.” Treas. Decl. S-
2930 (Jan. 10, 1952), The IRS issued a statement in
1961 reaffirming the 1952 position, stating that
“even true voluntary disclosure of a willful viola-
tion will not, of itself, guarantee prosecution im-
munity. At the same time, the Service will carcefully
consider and weigh it, along with all other facts and
circumstances, in deciding whether or not te recom-
mend prosccution.” LR.S. News Release IR-432
{Dec. 13, 1961). This policy was written into the
Internal Revenue Manual (“IRM™) in 1973. The rel-
evant [RM provision stated that a voluntary disclos-
ure may be “significant” in the IRS's decision
whether to recommend prosecution, but “does not
necessarily preclude prosccution.” IRM § P-9-2
(Jan. 19, 1973).

The voluntary disclosure policy was amended sev-
eral times over the years, However, all versions had
in common the requirement that, in order to be eli-
gible for the benefits of the policy, the taxpayer
must either pay or make bona fide arrangements to
pay the applicable taxes and penalties. See e.g.,
IRM § 342.142(3)(e} (Apr. 5, 1993} (requiring that
the taxpayer have “[e]ither made full payment of
the amounts due or in those situations where the
taxpayer was unable to make full payment, made
bona fide arrangements to pay™); IRS Chief Coun-
sel's Directives Manual (“CCDM™) § (31)330(4)(d}
(Dec. 12, 1991) (“The taxpayer must make bona
fide arrangements to pay the applicable taxes and
penaltics to the extent of the taxpayer's actual abil-

ity to pay.™.

B. Tenzer's Compliance

{17 The parties vigorously dispute which version of
the voluntary disclosure policy applies, We need
not decide this question, nor the related question of
whether Tenzer's disclosure was timely, because we
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find that Tenzer failed either to pay his taxes or to
make bona fide arrangements to pay. Thus, irre-
spective of which version of the policy is applic-
able, Tenzer has not satisfied the voluntary disclos-
ure policy.

*227 There is no question that Tenzer failed to pay
any of his tax Hability prior to his criminal investig-
ation. Rather, at issuc is whether Tenzer's offer in
compromise satisfied the requirement that he make
bona fide arrangements to pay his tax liability.

The district court stated that:

Insofar as concerns the inadequacy or claimed
bad faith in the offer to Compromisc (1.3 Million
in taxes for $250,000] 3)[,] this Court concludes
that the filing of the Offer (the work of cxperi-
enced IRS alumnus Honecker and two other tax
specialists)[,] laughable as it may be, was not suf-
ficient to disqualify Tenzer {[re]m the benefits of
Voluntary Disclosure. Tenzer acted on the advice
of experienced counscl, intending fully to comply
with and get the benefit of the Policy.

Linited States v. Tenzer, 930 F.Supp. 554, 562
(S N.Y.1996). We think that the district court
erred in finding that the offer alene was sufficient
to mect the requirement that there be a bona fide ar-
rangement to pay.

[27{31 An “arrangement to pay’ may be a great
variety of things, e.g., an installation payment
agresment, a promise to pay on a specific date, or
an offer of a lump-sum payment in compromise.
However, under the express language of the policy,
the “bona fide arrangement” must have been
“made” for the policy to apply. As with statutory
interpretation, we interpret this agency policy in ac-
cordance with the plain meaning of its words, un-
tess such a reading “will produce a result demon-
strably at odds with the intentions of its drafters.”
United States v. Reyes, 116 F3d 67, 71 (2d
Cir. 1997) (quotation omitted) (referring to statutory
construction). Under its common usage, an arrange-
ment is “made” when it is “brought about” or
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“caused to exist.” See Webster's Third New Interna-
tional Dictionary of the English Language Un-
abridged 1363 (1981). Thus, the plain language of
the policy contemplates that an agreement on a
course of payment must exist between the IRS and
the taxpayer. The policy is not satisficd by mere of-
fers to make payment; rather, it requires a specific
plan, accepted by the IRS, to satisfy outstanding tax
liability. Given the plain meaning of the voluntary
disclosure policy, Tenzer's rejected offer in com-
promise elearly is not a bona fide arrangement to

pay.

[4] Likewise, it is trrelevant that a taxpayer intends
to eventually reach an agreement. The policy does
not provide for best intentions, but rather requires
that an arrangement be “made”. Hence, the district
court's apparent reliance upon Tenzer's alleged
good intentions was erroneous.

[51 While the burden of making a bona fide ar-
rangement rests principally on the taxpayer, we
note that the government is obligated to negotiate in
good faith with the taxpayer toward the end of
achieving an arrangement to pay. An arrangement
can only be made if the IRS agrees to it, but the
TRS may not withhold its assent capriciously or in
bad faith. The IRS must afford a taxpayer who has
acted in reliance upon the voluntary disclosure
policy a reasonable opportunity to satisfy all of the
conditions of that policy, including a payment plan.
If the parties cannot agree within a reasonable time
on a suitable arrangemcnt for payment, then the
IRS is justified in refusing to treat that taxpayer as
a voluntary discloser.

In the instant case, it i clcar that Tenzer was given
ample opportunity, including a reasonable length of
time, to comply with the voluntary disclosure
policy, yet repeatedly failed to do so. At the meet-
ing on January 8, 1993, Kishlansky told Tenzer's at-
torneys that if Tenzer wanted the TRS to consider an
offer in compromisc, he would have to start to be-
come current on accruing taxes and make all re-
quired estimated tax payments. Nevertheless, when
Tenzer filed his 1992 return in April of 1993, he
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failed to pay any of the $135,665 tax due. Nor did
Tenzer make estimated tax payments during 1992.
Furthermore, Tenzer disregarded Kishlansky's in-
structions of January 8, 1993 that he divest himself
of several assets and begin making monthly pay-
ments of $7,000 toward his tax liability, Moreover,
when Kishlansky told Tenzer that any offer in com-
promise would have to be substantial, and that a
reasonable offer from Tenzer would be approxim-
ately 5600,000, Tenzer offered only $250,000.
When this amount was firmly (and predictably) re-
jected, Tenzer indicated not that he *228 would of-
fer more, but rather, that he planned to rcsubmit the
same offer with a more detailed explanation at-
tached. The district court, while noting that the of-
fer was “laughable,” nonetheless found that Tenzer
had made a bona fide arrangement to pay. Tenzer,
950 F.Supp. at 362. That finding is insupportable.
Tenzer failed at every turn to make an arrangement
to pay, notwithstanding the opportunities extended
by the IRS to do so. Thus, having thoroughly failed
to bring himself within the letter of the voluntary
disclosure policy, Tenzer cannot now claim the be-
nefits of any protection it affords.

I Solicitation of 1990 Return

[61 Section (31)360(2) of the CCDM, entitled
“Solicitation of Returns,” provides in relevant part
that “[a]bsent unusual circumstanees prosecution
should not be recommended when a return is soli-
cited and received prior to the taxpayer being con-
tacted by the Criminal Investigation Division.”
CCDM § (31)360(2)(b)(2). The government argues
that the district court erred in finding Count Four of
the Information, which relates to Tenzer's 1990 tax
return, was barred by the IRS's failure to adhere to
its non-solicitation policy. We agree.

Although an individual might be entitled to relicf
where an agency fails to adhere to its rules or regu-
lations, see Waldron v. INS, 17 F3d 511, 518 (2d
Cir.1994), this case does not implicate a rule or reg-
ulation of the IRS. First, the policy merely advises
agents that prosecution generally should not be re-
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commended because solicitation will be detrimental
to the prosecution. See CCDM § 31(360)2)(b)
(“The Department of Justice considers the active
solicitation of a return as detrimental to a criminal
case in that the defense can be expected to argue
that the prosecution was institutcd because of the
unsuccessful attempt to dispose of the matter civilly
and as a substitute for unsuccessful collection.™).
Rather than providing a rule governing when pro-
secution should be recommended, the non-
solicitation policy is only one of several factors to
be considered before referring a casc for prosecu-
tion. The CCDM in no way prohibits prosecution in
every case where there has been a solicitation and
cannot possibly be construed as a grant of im-
munity to a taxpayer who files a return in response
to solicitation.

Moreover, neither Tenzer nor the public may reas-
onably rely on the IRS's non-solicitation policy.
The policy is a purely internal one, designed for the
guidancc of IRS agents, It is neither directed to the
public nor publicized. Indeed, Tenzer's highly soph-
isticated counsel had never heard of the policy until
preparing for the hearing, and Tenzer does not ar-
gue that he was aware of the policy. Thercfore, the
district court improperly determined that the TRS's
non-selicitation policy provided an independent
basis for dismissal of Count Four of the Informa-
tion,

1. Suppression of Evidence

7% Tenzer argues that, if we allow his prosecution
to go forward, we should suppress all of his volun-
tarily produced documents and the fruits thereof,
pursuant to Shotwefl 371 115, at 347, 83 S.Ct. mt
453, In particular, Tenzer argues that his disclos-
ures were made in reliance on the promises by:ﬂTle
government that he would not be prosecuted.”
We disagree.”

FN2. Although brought before the district
court as an alternative to dismissing the In-
formation, the district court did not reach
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this claim.

Under Shorwell, evidence obtained under a promise
of immunity must be suppressed in any subsequent
prosecution, /d. However, Shotwell also held that
the IRS's pre-1952 voluntary disclosure policy was
not a promise of immunity in the coercive sense.
See id. at 348-49, 83 5,Ct. ar 453-54 (“The volun-
tary disclosure policy left them wholly free to dis-
close or not as they pleased. In choosing to act as
they did, petitioners, far from being the victims of
that policy, were volunteers for its benefits.™). i
Because ncither the pre- nor *229 post-1952 ver-
sions of the voluntary disclosure policy are prom-
ises of immunity for Fifth Amendment purposes,
there is no basis in law to support suppression of
Tenzer's voluntarily disclosed documents.

FN3. Tenzer also argues that Kishlansky
represented that he was not the subject of
criminal investigation, and thus tricked
him into voluntarily disclosing incriminat-
ing information. Tenzer claims that the
voluntarily disclosed documents should be
suppressed because, under United States v.
Tweel, 550 F.2d 297, 299 (3th Cir. 1977),
information voluntarily produced by a tax-
payer cooperating with what he believes to
be a civil investigation must be suppressed
if he was misled and the investigation
really was criminal. However, the district
court found that Tenzer was not misled in-
to believing that & criminal investigation
would not occur. Rather, when asked,
Kishlansky told him that no criminal in-
vestigation was underway at that time.
There is no clear error in the district court's
finding that Tenzer was not misled.

CONCLUSION

Reversed and remanded.

C. A2 (N.Y),1997.
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United States Court of Appeals,
Seventh Circuit.
UNITED STATES of America, Plaintiff-Appellce,
v.
Cornelius KNOTTNERUS, Defendant-Appellant,
No. 97-2939.

Argued Jan. 14, 1998,
Decided March 17, 1998.
Rehearing and Suggestion for Rehearing En Banc
Denicd April 15, 1998,

Defendant was convicted in the United States Dis-
trict Court for the Northern District of Illinois, Suz-
anne B. Conlon, F., of tax evasion, and he appealed.
The Court of Appeals, Flaum, Circuit Judge, held
that defendant was not eligible for Internal Revenue
Services' (IRS) Voluntary Disclosure Policy.

Affirmed.
West Headnotes
{1] Internal Revenue 220 €=5280

220 Internal Revenue
220X XX Offenses
220X XXII{I3) Criminal Prosecution

220k5280 k. In General. Most Cited Cases
Defendant's encounter with Internal Revenue Ser-
vice (TRS) Spccial Agent was, IRS
guidelines, notification by “personal visit that the
taxpayer is under criminal investigation,” prectud-
ing defendant's participation in IRS's voluntary dis-
closure program; although agent never formally no-
tificd defendant that he was under criminal invest-
igation, defendant fled the scene when agent identi-
fied himself as IRS representative.

under

12| Criminal Law 110 €321149

110 Criminal Law
TTOXXTV Review

Page 1

1T0XXIV(N) Discretion of Lower Court
110k1149 k. Amendments and Rulings as
to Indictment or Pleas. Most Cited Cases
On factual question, Court of Appeals reviews dis-
trict court’s refusal to dismiss indictment for abuse
of discretion,

i3] Administrative Law and Procedure 15A €=
416.1

15A Administrative Law and Procedure
15ATV Powers and Proceedings of Administrat-
ive Agencics, Officers and Agents
I5ATV{C) Rules and Regulations
15Ak416 Effect
15Ak416.1 k. In General. Most Cited
Cases
Agency's failure to follow its own regulations does
not rise to level of constitutional violation unless
regulations themselves are compelled by Constitu-
tion.
*558 James M. Conway, Office of the United States
Attorney, Criminal Division, Chicago, IL, Gil M.
Soffer (argued), Office of the United States Attor-
ney, Chicago, IL, for Plaintiff-Appellec.

Daniel T. Hartnett (argued), Martin, Brown & Sul-
livan, Chicaga, TL, for Defendant-Appellant.

Before FLAUM, EASTERBROOK, and DIANE I
WOOD, Circuit Judges.

FLAUM, Circuit Judge.

By his own admission, Comelius Knottnerus “fell
under the influence of a tax protest movement” and
failed to file income tax returns for the years 1987
through 1993. He tried to avoid criminal punish-
ment for this misdeed by seeking the protections of
the Internal Revenue Service's Voluntary Disclos-
ure Policy in 1993, Under this program, *559 the
IRS agrees to send a recommendation against crim-
inal prosecution for tax evasion to the Department
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of Justice (DOJ) Tax Division if a delinquent tax-
payer voluntarily comes forward to pay overdue
taxes and penalties. " Knottnerus contends that
he complied with the program's requitements, but
that the DOJ nevertheless commenced a prosecu-
tion against him for tax evasion at the IRS's recom-
mendation. He elaims that the IRS's failure to re-
commend nonprosecution violated its own internal
rules, thereby violating his due process rights, and
that his indictment therefore should have been dis-
missed. The district court refused to dismiss the in-
dictment, and we affirm that decision.

FN1. Most criminal tax prosecutions ori-
ginate with TRS recommendations to the
DOJ. The DOJ, however, makes its own
decisions on whether to prosecute cases re-
commended by the IRS.

Cornelius Knottnerus intentionally did not file tax
returns for the years 1987 through 1993. During
this period, Knottnerus received almost $369,000 in
net taxable income from his residential construction
business; he failed to pay approximately $116,000
in taxes due on this income. A grand jury began in-
vestigating Knottnerus's tax evasion in February
1993. The IRS assigned Special Agent Darrick
Rhymes to the investigation.

Special Agent Rhymes traveled from Chicago to
Knottnerus's home in Bristol, Wisconsin to photo-
graph the residence on July 21, 1993. Knottnerus
noticed this activity around his house, and he went
over to greet the mysterious photographer. The two
men shook hands as Knottnerus asked, “Can I help
you?” Special Agent Rhymes thereupon identified
himself as an IRS rcpresentative. At this point,
Knottnerus said, “Okay, hold on,” walked to a truck
on his property, climbed into the truck, and sped
away from the premises, Special Agent Rhymes ran
to his car and called the IRS's base station in Chica-
£o to report this contact with Knottnerus; Rhymes
left nearly fifteen minutes later when it became ap-
parcnt that Knottnerus would not be returning fo
continue their conversation.
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Knottnerus contacted an attorney approximately
one week after evading the IRS in this encounter.
Through his attorney, Knottnerus informed the IRS
that he wished to participate in the Voluntary Dis-
closure program. Knottnerus sent a letter to the TRS
formally stating his desire to participate in the pro-
gram. Rather than accepting him into the program,
the IRS sent him & letter dated August 31, 1993, in-
forming him that he was already under criminal in-
vestigation for tax evasion and failure to file tax re-
turns. Knottnerus's counsel attempted to dissuade
the IRS from this course of action in at least two
phone calls, but the IRS maintained that Knottnerus
did not qualify for the voluntary disclosure pro-
gram. The district court agreed with the IRS that
Knottnerus did not meet the program's eligibility
requirements. Knottnerus pleaded guilty to one
count of tax evasion, - but he preserved his right
to appeal the denial of his motion to dismiss the in-
dictment.

FNz. The district court sentenced
Knottnerus to five years of probation, in-
cluding six months of home confinement,
as well as other sanctions,

In order to cstablish that his indictment violated his
due process rights, Knottnerus must convince us
that he qualified for the protections offered by the
IRS Voluntary Disclosure Policy. This program is
designed to reduce enforcement costs and maximize
tax rcvenue. =~ The TRS has enthusiastically de-
scribed the program in numerous public pronounce-
ments in language similar to that used in the fol-
lowing news release: “[T]axpayers who come for-
ward voluntarily to file their delinquent returns
should not fear criminal prosccution. ‘The IRS will
not recommend criminal prosecution of any taxpay-
er who comes forward, makes a true voluntary dis-
closure, and files an accurate tax return’ ....” IRS
News Release, TR92-94, Scpt. 30, 1992 (quoting
IRS Commissioner Shirley Peterson). The TRS has
noted its “longstanding practice” of not recom-
mending criminal prosccution of delinquent taxpay-
ers *560 who “voluntarily file, or make arrange-
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ments to file, before being notified they are under
criminal investigation.” IRS Publigﬁtgon 1715 (“It's
Never Too Late!™), January 5993.1

FN3. For a discussion of the evolution and
history of this policy, see Lnited States v,
Tenzer, 127 F3d 222, 220 (24 Cir, 19973,

N4, The Internal Revenue Manual,
however, adopts a less absolute postare.
The Manual, provided to IRS Special
Agents, advises that “a voluntary disclos-
ure will be considered with all other
factors in the case in determining whether
criminal prosecution will be recommen-
ded.” INTERNAL REVENUE MANUAL,
SPECIAL AGENTS HANDBCOOK §
342.142(1). It goes on to note:

A voluntary disclosure will not of itself
guarantee immunity from prosecution,
yet & voluntary disclosure may result in
no prosecution recommendation,
However, sincc the IRS's application of
the voluntary disclosure practice does
not automatically result in immunity
from criminal prosecution, taxpayers
should be advised that they cannot rely
on the fact that others may not have becn
prosecuted.

Id. § 342.142(2).

The Manual is consistent with the
caveats placed in some of the IRS's news
releases:

The TRS' voluntary disclosure practice is
not an amnesty or a grant ol Immunity
from prosecution. While the IRS will not
assure that it would never, under any cir-
cumstances, recommend the criminal
prosecution of an individual who comes
forward voluntarily to report the failure
to file of one or more tax rcturns, the
IR S' practice has been not? to do so where
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the person [meets the program's eligibil-
ity requirements].

IRS News Release, IR-92-114, Dec. 7,
1992,

[1] The IRS has enumerated five eligibility require-
ments for participating in the voluntary disclosure
program. The taxpayer must have satisfied all of the
following conditions:

a. informed the IRS that he/she has not filed tax
returns for one of [sic] more taxpayer periods;

b. had only legal source income, in other words
no part of the income was eamed from activity
which is illegal under federal or state law;

c. made the disclosure prior to being confacted
by the IRS-in this context, “contact by the IRS”
means that the laxpayer and/or the taxpayver's
representalive has received notification by the
IRS by a telephone call, letter or personal visit
that the taxpayer is under criminal investigation;

d. either filed a true and correct tax return or co-
operated with the TRS in ascertaining the correct
tax liability; and

¢. cither paid in full the amount due or, in those
situations where the taxpayer was unable to make
full payment, made bena fide arrangements te

pay.

IRS News Release, IR-92-114, Dec. 7, 1992
(emphasis added). The issue in this case is whether
Knottnerus's encounter with Special Agent Rhymes
constituted, under these guidelines, a notification
by “personal visit that the taxpayer is under crimin-
al investigation.”

[2] We conclude that Special Agent Rhymes’s per-
sonal visit to Knotinerus disqualified him from the
voluntary disclosure program. On a factual question
such as this, we review the district court's refusal to
dismiss the indictment for an abuse of discretion.
See United Srares v. Cichon, 48 F.3d 269, 274 (7th
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Cir.1995), cert. denied, 516 1.8, 1111, 116 5.Ct,
S08, 133 1..Ed.2d 840 (1996), and overruled on oth-
er grounds, Uniied Stafes v. Baldwin, 60 F.3d 363
{7th Cir.1993); see also Unired States v. Noriega,
117 F.3d 1206, 1211 {11th Cit.), cert. denied, 523
U8 1060, 118 S.C0 1389, 140 L Ed.2d 648 {1998)
. Compare United States v. Leg, 72 F.3d 53, 57 (7th
Cir. 1995} (giving plenary review to a district
court's refusal to dismiss an indictment based on an
issue of law). The district court found that “a reas-
onable inference may be drawn that Knottnerus was
awarc of the IRS investigation before he applied for
the program.” We agree that, under the facts of this
case, Knottnerus received adequate notification that
he was under criminal investigation by the IRS, and
that the court therefore did not abuse its discretion
by concluding that Knottnerus failed to satisfy the
requirements of the Voluntary Disclosure Policy.

The touchstone of the Voluntary Disclosure Policy
is, as its name suggests, voluntariness. Thus, in or-
der to qualify for the program, a taxpayer must
come forward “prior io being contacted by the
IRS”, The IRS has promulgated a definition of
“contact” in this context: a telephone call, letter, or
personal visit from the IRS that notifics the taxpay-
er that he is under criminal investigation. After the
grand jury had initiated *561 its criminal investiga-
tion, Special Agent Rhymes made a personal visit
to Knottnerus's residence in July 1993 and began
photographing the house; Knotinerus greeted
Rhymes, and Rhymes identified himself as an TRS
representative. At this point, Knottnerus fled the
scene, and the eonversation unexpectedly ended. If,
however, Knottnerus had not run away so abruptly,
the conversation would have naturally turned next
to Special Agent Rhymes's reason for taking pic-
tures of the house; Knottnerus then would have
learned that he was under criminal investigation for
tax evasion and failure to filc tax returns. Instead,
he now seeks to use his flight as a defense, claim-
ing that Special Agent Rhymes never formally noti-
fied him that he was under criminal investigation,

Principles of equity and commen sense preclude us
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from construing the “contact” requirement so nar-
rowly. Knottnerus's hasty retreat was the only reas-
on that Special Agent Rhymes did not have a
chance to tefl him directly that he was under crim-
inal investigation for tax evasion. Indecd, the threat
of some disciplinary sanction was the impetus for
Knottnerus’s flight in the first place; the TRS does
not make social visits, and the district court found
that Knottnerus kncw why the TRS was taking pic-
tures of his residence. Conscious avoidance cannot
absolve one of criminal liability in other contcxts,
see, e.g., United States v. Wilvan, 134 ¥ 3d 835,
R6E {7th Cir, 1998}, and, because Knotinerus evaded
an [RS representative investigating his activities, he
cannot claim that he was never “contacted” by the
IRS regarding his criminal investigation.

[3] We therefore conclude that the district court did
not abuse its discretion in holding that Knottnerus
failed to qualify for the Voluntary Disclosure
Policy. For this reason alone, the TRS did not viel-
ate his due process [j'llgglts in failing to recommend
against prosccution.

FN5. Knottnerus's duc process claim fails
on its own terms because we conclude that
he did not qualify for the Voluntary Dis-
closure program. Qur holding need not
reach further than this, but we note that
even if he had qualified for the program,
his due process claim would be highly du-
bious. An agency's failure to follow its
own regulations does not rise to the level
of a eonstitutional violation unless the reg-
ulations themselves are compelled by the
Constitution. See {Mmited Stares v, Caceres,
440 U.8. 741, 749-52. 99 B.Ct. 1463,
1470-72, 59 L.Ed.2d 733 (1979); Bridees
v, Wivom, 326 U.S. 133, 152-33, 65 S.Ct.
1443, 1451-52, 8% LEd. 2103 (1945}
Yang v, [NS. 109 F3d 1185, 1195 {7th
Cir)), cert. denied, 522 1.8, 1027, 118
5.Cr 624, 139 L.Ed.2d 605 (1997).

C.A.7 (T11),1998.
U.S. v. Knottnerus
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>

United States Court of Appeals,
Ninth Circuit.
John CRYSTAL,; Victoria Crystal; John Crystal
Pools, Inc., Petitioners-Appellants,
V.
UNITED STATES of America, Respondent-Ap-
pellec.
No. 97-56204.

Argued and Submitted March 3, 1999.
Decided April 16, 1999,

Taxpayers filed petition to quash third-party sum-
monses issued by Criminal Investigations Division
(CID} of Internal Revenue Scrvice (IRS). The
United States District Court for the Central District
of California, Dickran M, Tevrizian, J, granted
summary judgment for government, and taxpayers
appealed. The Court of Appeals, Rymer, Circuit
Tudge, held that summonses were issued in good
faith.

Affirmed.

Pregerson, Circuit Judge, concurred in result and
filed opinion.

West Headnotes
{1} Imternal Revenue 220 €24507

220 Internal Revenue
220X X Examination of Persons and Records
220k4507 k. Quashing or Vacating Summons
or Subpoena. Most Cited Cases

Internal Revenue 220 €=24508

220 Internal Revenue
220X X Examination of Persons and Records
220k4508 k. Enforcement. Most Cited Cases
To defeat petition to quash, or to enforce Internal
Revenue Service (IRS) summons, government must

establish that (1) investigation will be conducted
for legitimate purposc; {2) material being sought is
relevant to that purpose; (3} information sought is
not already in IRS's possession; and (4) IRS com-
plied with all administrative steps required by In-
ternal Revenue Code. 26 U1.5.C AL § 7602{x).

i2{ Internal Revenue 220 £€=24512

220 Internal Revenue
220X X Examination of Persons and Records

220k4512 k. Presumptions and Burden of

Proof. Maost (ited Cases

Taxpayer opposing enforcement of Internal Reven-

ue Service (IRS) on ground of bad faith or improper

purpose hag heavy burden and must allege specific

facts and evidence to support such allegations. 26

T.S.C.A.§ 7602(as.

[3} Internal Revenue 220 €-24494

220 Internal Revenue
220XX Examination of Persons and Records
220k4494 k. Civil or Criminal Investigative
Purposes; Recommendation of Prosecution, Most
Cited Cases

Internal Revenue 220 €==4508

220 Internal Reyenue
220X X Examination of Persons and Records
220k4508 k. Enforcement, Most Cited Cases

Gathering evidence after having decided to make
recommendation for prosecution would be improper
purpose for Intcrnal Revenue Service (IRS) sum-
mons, and IRS would be acting in bad faith if it
were to pursue summons enforcement under these
circumstances. 26 U.S.C AL 8 7602(a).

{4} Internal Revenue 220 €==4517

220 Internal Revenue
220X X Examination of Persons and Records
220k4317 k. Review. Most Clied Cases
On appeal of summary judgment denying petition -
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to quash Internal Revenue Service (JRS) subpoena,
Court of Appeals reviewed record de novo.

{51 Internal Revenue 220 €>4494

220 Internal Revenue
220X X Examination of Persons and Records
220k4494 k. Civil or Criminal Investigative
Purposes; Recommendation of Prosecution. Muost
Cited Cases
Although Chief of Criminal Investigation District
(CID) of Internal Revenuc Service (IRS) misin-
formed taxpayers that there was no prior activity by
IRS regarding them when they initiated voluntary
disclosure, District Chief had no persenal know-
ledge that preliminary investigation was underway
in another district, and therefore, IRS summonses
were not issued for improper purpose or in bad
faith, but rather, for proper purpose as part of in-
vestigation precipitated by information passed on
by informant before taxpaycrs' voluntary disclos-
ure; knowledge of investigation could not be im-
puted to District Chief, so as to convert his mis-
taken representation into intentional or reckless
misrepresentation, nor could he be deemed to have
acted on behalf of IRS with constructive knowledge
that his statements were false. 26 U.S.C.A. §
7602(z).
*1142 Gary 8. Lincenberg (argued) and Thomas R.
Freeman, Bird, Marella, Boxer, Wolpert & Matz,
Los Angeles, California, for the petitioners-appel-
lants.

Charles E. Brookhart and Marion EM. Erickson
(argucd), United States Department of Justice, Tax
Division, Washington, D.C., for the rcspondent-ap-
pellee.

Appeal from the United States District Court for the
Central District of California; Dickran M, Tevrizian
, District Judge, Presiding. D.C. No. CV-
96-07033-DT(Ex).

Before: PREGERSONF %End RYMER, Circuit
Judges, and BURRELL, N District Judge.

FN* Honorable Garland E. Burrell, Ir.,
United States District Judge for the Eastern
District of California, sitting by designa-
tion.

Opinion by Judge RYMER; Concurrence by Judge
PREGERSON.

RYMER, Circuit Judge:

John Crystal, Victoria Crystal, and Crystal Pools,
Tne. appeal summary judgment in favor of the gov-
ernment denying their petition to quash and order-
ing enforcement of third party summonses issued
by the Criminal Investigations Division (“CID™} of
the Los Angeles District of the Internal Revenue
Service. The Crystals initiated contact for a volun-
tary disclosure with the Southern California District
(where they lived), and were told by the Chief of
the CID for that district that there was no prior IRS
activity. Although incorrect, because a preliminary
investigation was underway in the Los Angeles
CID office, the district court found this was a case
of the left hand not knowing what the right hand
was doing. Tt concluded that while the government's
conduct may have been careless, the summonses
werce not issued in bad faith. We agrec, and as we
have jurisdiction, 28 U1.5.C. § 1291, we affirm.

I

On May 13, 1996, the Crystals engaged Roger M.
Olsen to represent them and on the same day, Olsen
called Richard Speier, Jr., Chief of the CID office
in Los Angeles. Without revealing thc taxpayers'
names or business, Olsen asked whether a voluntary
disclosure should be done with the CID office in
Los Angeles, where his clients’ business was loc-
ated, or in the Southern California District, where
they lived. Speier indicated that voluntary disclos-
ures are generally handled in the district where the
taxpayer resides. Olsen then called the Chief of the
CID for the Southern California District, Wayne
McEwan. Again without identifying the taxpayers,
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Olsen told McEwan that his clients wanted to file
amended returns, that the additional income they
intended to report was from legal sources, that he
was not aware of any IRS investigations pertaining
to his clients, and that his clients’ business lawyer
had contacted the Los Angeles Police Department
about a former employec who had embezzled gver
$500,000 and threatened to contact the IRS.
McEwan confirmed that the IRS still had a volun-
tary disclosure policy that permitted taxpayers to
amend their returns without threat of criminal pro-
scceutton, and that Olsen's clients would qualify
based on the preliminary profile given to him. After
conferring with his clients, Olscn disclosed their
identities to McEwan and faxed McEwan a con-
firmation letter with a powers of attorney attach-
ment, dated May 23, which indicated that he
wanted “to be sure that no prior activity of the
above taxpayers has been initiated by the Internal
Revenue Service-audit, collections, investigations,
ete., for purposes of the timeliness of such a dis-
closure.” McEwan requested a records check from
CID records, as well as the Examination and Col-
lection divisions, but turned up nothing on taxpay-
ers. He reported®*1143 this to Olsen on June 5.
Olsen and McEwan then had several telephone con-
versations during which Olsen outlined “the details
of the tax issues and facts relating to the Crystals
and Crystal Corp.” The last conversation oceurred
at the end of July, when McEwan agreed to allow
the Crystals time to complete their amended returns
and advised Olsen that this created no problem for
their voluntary disclosure. At some point, the Crys-
tals made a $2,300 payment to the l'RS in anticipa-
tion of settling their tax deficiencies,” "~ but they
never completed or filed amended returns,

FN1, The parties differ to some cxtent
about what was said when, but in review-
ing summary judgment in the government’s
favor, we must view the evidence in the
light most favorable to taxpayers.

FN2Z. There is no copy of the check in the
record, and no indication that any IRS offi-

cial in the Los Angeles or Southern Cali-
fornia CID offices knew about it,

Meanwhile, on May 15, 1996, an informant came in
to the Los Angeles CID office with information
about taxpayers' tax liability for the vyears
1591-1995, As a result, a preliminary investigation
was opened on June 3 and assigned to Special
Agent Linda T. Russell. Because the Crystals lived
in Laguna Niguel, Speier sent a Request for Invest-
igative Jurisdiction (to initiatc a criminal investiga-
tion) to McEwan, which McEwan signed July 26,
1996, On August 22, the Los Angeles CID office
initiated a full {or “subject™) investigation of tax-
payers, which was also assigned to Russell. As part
of the investigation, Russell contacted John Crystal

~on August 27, who referred her to Olsen. On

September 4, Olsen spoke with Speier, who said he
was unaware of the pending voluntary disclosure
with the Southern California CID office, and with
McEwan, who said he was not aware therc was a
pending investigation of taxpayers by the Los
Angeles CID office. Thereafter, Russell issued
summonses to various record custodians and to two
Crystal cntities.

Taxpayers filed a petition and a supplemental peti-
tion requesting the district court to quash the sum-
monses or, in the alternative, to conduct discovery.
The petition alleges that the Crystals were misled
by the affirmative misrepresentations of the IRS
that it was not conducting a criminal investigation,
as a result of which they made voluntary disclos-
ures, and that the investigation was not being con-
ducted in good faith, The government moved for
summary judgment on the grounds that the volun-
tary disclosure policy creates no rights for taxpay-
ers, and that they failed to show that enforcement of
the summonses would be an abuse of the court's
process. The district court allowed taxpayers to de-
pose McEwan, Speier and Russell. After supple-
mental papers were filed, the court granted the gov-
ernment's motion for summary judgment. It con-
cluded that even if the voluntary disclosure were
timely and the Crystals had made an actual disclos-
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ure, the IRS was not precluded from using third
party summonses fo certify the accuracy of their
disclosurcs or from investigating the Crystals. The
court also determined that the testimony at best ten-
ded to show that the government acted carelessly,
but that it did not disclose bad faith on behalf of
McEwan or any other IRS employee. Accordingly,
it found that the summonses were issued in good
faith.

Taxpayers have timcly appealed the district court's
ruling,

i

11 The IRS may issue a summons only for the pur-
poses set out in 26 U.S.C. § 7602(a). See United
States v, LaSalle National Bank, 437 U.S. 298, 316
n. 18, 98 S.Ct. 2357, 57 L.Ed.2d 221 (1978). Those
purposes are “ascertaining the correctness of any
return, making a return where none has been made,
determining the liability of any person for any in-
ternal revenue tax ... or collecting any such liabil-
ity.” 26 U.S.C. § 7602(a). Section T7609(b)(2)A)
permits a taxpayer identified in an IRS summons
served on a third party recordkeeper to begin a pro-
ceeding to quash the summons; in turn, the govern-
ment may seek to compel compliance. To defeat a
petition to quash, or to enforec a summens, the gov-
ernment must cstablish that (1) the investigation
will be conducted for a legitimate purpose; (2) the
material being *1144 sought is relevant to that pur-
pose; (3) the information sought is not already in
the IRS's possession; and (4) the IRS complied with
all the administrative steps required by the Internal
Revenue Code. See United States v. Powell, 379
U8, 48, 57-38, 85 S.Ct 248, 13 LEd.2d 112
{1964). “The government's burden is a slight one,
and may be satisfied by a declaration from the in-
vestigating agent that the Powell requirements have
been met.” Lnited States v. Dvmavae, fne., 6 F.3d
1407, 1414 (9th Cir. 19933, The burden is minimal
“because the statute must be rcad broadly in order
to ensure that the enforcement powers of the IRS
are not unduly restricted.” Liberty [in. Servs. v

United States, 778 F.2d 1390, 1392 (9th Cir 19853
Here, it is undisputed that Special Agent Russell's
declaration satisfies all of the Powel/ requirements,
Therefore, the government established a prima facie
case to enforce the summonses.

[2] Once the government has established the Powell
elements, “ ‘those opposing enforcement of a sum-
mons ... bear the burden to disprove the actual ex-
istence of a valid civil tax determination or collec-
tion purpose by the Service.... Without a doubt, this
burden is a heavy one.” ” United States v. Jose, 131
F.ad 1325, 1328 (9th Cin. 1997} (en banc) (quoting
LaSalle, 437 U.S, at 316, 98 5.Ct. 2357). As we ob-
served in Derr, “[e|nforcement of a summons is
generatly a summary proceeding to which a taxpay-
er has few defenses.” United Starex v. Derr, 968
F.2d 943, 945 (9th Cir.1992). “ ‘The taxpayer must
allege specific facts and evidenee to support his al-
legations' of bad faith or improper purpose.” Jose,
131 F3d at 1328 (quoting Libersy, 778 F.2d at
1392 F1¥

FN3. The Crystals ask us to adopt the bur-
den-shifting system for determining wheth-
er the IRS acted in bad faith that the First
Circuit embraced in United Siates v, Geri-
mer, 65 F3d 963 {ist Cir.1995), and to
hold that the IRS bears the burden of prov-
ing that its summonses should be enforced.
Germer found it unnecessary to make a
definitive decision about the significance
of the presumption in favor of the IRS and
whether the burden of persuasion ulti-
mately is on the government, but suggested
in dicta that it should be. No other court
has picked up on the Gertner approach, nor
are we free to consider doing so here, as
we established the parties' burdens in
Liberty and reaffirmed them in Jose.

[31 “The taxpayer ‘may challenge the summons on
any appropriate grounds,’ including failure to satis-
fy the Powel! requirements or abuse of the court's
process.” Id. (quoting Reisman v. Caplin, 375 1.8,
440, 449, 84 5.Ct. 508, 11 L.Ed.2d 459 {1964)).
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“Such an abuse would take place if the summons
had been issued for an improper purpose, such as to
harass the taxpayer or to put pressurc on him to
settle a collateral dispute, or for any other purpose
reflecting on the good faith of the particular invest-
igation.” Powedl, 379 U5, at 58, 85 5.Ct, 248. In
addition, it has becomc clear since Powel! that
gathering evidence after having decided to make a
recommendation for prosecution would be an im-
proper purpose, and that the RS would be acting in
bad faith if it werc to pursue a summons enforce-
ment under these circumsiances. See faSalle, 437
U.S. at 314, 98 8.C1 2357, Jose, 131 F.3d at 1325,
* % While neither the Powell ¢lements nor the
LaSalle requirements is an exhaustive ¢laboration
of what good faith means, still the “dispositive
question in *1145 each case” is “whether the Ser-
vice is pursuing the authorized purposes in good
faith.” LaSalle, 437 115, at 317 n. 19, 98 §.Ct. 2357

FN4. In LaSalle, the Court summarized the
requirements that had emerged for enforce-
ment of an IRS summons as follows:

First, the summons must be issued be-
fore the Service recommends to the De-
partment of Justice that a criminal pro-
secution, which reasonably would refate
to the subject matter of the summons, be
undertaken. Second, the Service at all
times must use the summeons authority in
good-faith pursuit of the congressionally
authorized purposes of § 7602, This
second prerequisite requires the Service
to meet the Powell standards of good
faith. It also requires that the Service not
abandon in an institutional sense ... the
pursuit of civil tax determination or col-

lection.

LaSalfe, 437 U5, at 318, 98 §.Ct. 2337,
see also id. at 317 n. 19, 318 n. 20, 98
S.Ct. 2357,

11

The Crystals acknowledge that the summonses here
were not issued for one of the improper purposes
identified in Powell or LaSalle, but argue that we
should nevertheless “reign-in” the IRS where it has
effectively used the voluntary disclosure program
as a trap to lull taxpaycrs into compromising their
constitutional rights, They point out that the Su-
preme Court made it clear in LaSalle that “[fluture
cases may well reveal the need to prevent other
forms of agency abuse of congressional authority
and judicial process.” fd. at 318 n. 20, 98 S.Ct
2357 In their view, this is onc of the “future cases™
of abuse that LaSalle empowers us to correct.

Specifically, the Crystals raise three issues that fo-
cus on McEwan's representation that taxpayers
were not subjects of any pending IRS activity. First,
they submit that the IRS's misrcpresentation consti-
tuted bad faith because the IRS may not falsely rep-
resent that a taxpayer is qualified to make a volun-
tary disclosure and thereby induce the taxpayer to
admit wrongdoing. Second, the Crystals argue that
McEwan's lack of personal knowledge of the
pending investigation cannot insulate the TRS from
responsibility for misrepresentations because ordin-
ary agency principles should be applicable to the
government. Under those principles, knowledge is
imputed so that the agency is responsible as if the
migrepresentations had been made knowingly. Fi-
nally, they argue that the JRS is responsible for its
false representations because it failed to follow cs-
tablished procedures for preventing the type of mis-
representation that occurred in this case.

The government counters that there is no basis for
imputing bad faith, because there was none on any
employee's part, or for presuming that the sum-
monses were issued for an improper purpose simply
because taxpayers were misinformed about the ex-
istence of an investigation when they initiated a
voluntary disclosure. Rather, the summonses were
issued for a proper purpose as part of an investiga-
tion precipitated by information from an informant,
not from taxpayers' voluntary disclosure. Even if
taxpayers were entitled to some relief on account of
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having initiated the voluntary disclosure process,
the government suggests that such relief would be
premature because under published TRS guidelines,
voluntary disclosure is to be considered in making a
decision about whether to recommend criminal pro-
secution, but not in making a decision to investigate
the taxpayers' liabilities; that recommendation stage
has not becn reached, and may never be reached, in
the Crystals' case. In any event, the government
points out, taxpayers' disclosure here was neither
timely nor completc,

[4][3} Having reviewcd the record de novo,m\:3 we
are satisfied that there was no bad faith on anyone's
part. What happened to the Crystals comes down to
happenstance. We decline the invitation to impute
bad faith, when thcre was none to begin with, or to
presume a causal connection between taxpayers’
voluntary disclosure of their names and intention to
file amended returns, and the issuance of the sum-
monses, when none exists in fact. Instead, we
simply hold in accordance with settled principles
that these summonses were not issued for an im-
proper purpose of in bad faith.

FN5. The government urges us to employ a
clear error standard of review, see United
States v. Biackman, 72 F.3d 1418, 1422
(9th Cir.1993) (decision to enforce IRS
summons reviewed for clear error), but this
appeal is from the grant of summary judg-
ment.

A

Few reported cases have discussed the IRS's volun-
tary disclosure policy, but the Second Circuit had
occasion to outline its genesis in Unifed States v.
Terzer, 127 F.3d 222, 226 (2d Cir.1997), from
which we *1 146 borrow liberally to provide context
for the Crystals' argument. See also United Siates v.
Hebel, 668 F.2d 995 (8th Cir.1982). Before 1952,
the Treasury Department basically offered im-
munity to taxpayers who made a clean breast of
things. See Shopvel]l Mfg, Co. v, United States, 371

U8, 341, 348.49, 83 5.Ct. 448, 9 L.Bd.2d 357

- (1963) (describing early version of voluntary dis-

closure pelicy). On January 10, 1952, the Depart-
ment changed this position, declaring it to be “the
policy of the Treasury Department to recommend
criminal prosecution in every case where the facts
and circumstances warrant that action.” Treas.Decl.
S-2930 (Jan. 10, 1952). The IRS reaffirmed this
policy in 1961 and incorporated it into the Internal
Revenue Manual (IRM) in 1973. " Essentially
the same policy has continued in effect ever since.
At the time the Crystals initiated their inquiry, the
Manual provided:

FNG. The 1961 statement explained that
“cven true voluntary disclosure of a willful
violation will not, of itself, guarantee pro-
secution immunity. At the same time, the
Service will carefully consider and weigh
it, along with all other facts and circum-
stances, in deciding whether or not to re-
commend prosecution.” I.R.S. Ncws Re-
lease IR-432 (Dec. 13, 1961). The 1973
IRM provision stated that a voluntary dis-
closure may be “significant” in the IRS's
decision whether to recommend prosecu-
tion, but “docs not necessarily preclude
prosecution.” IRM § P-9-2 (Jan. 19, 1973).

(1) It is the practice of the Internal Revenue
Service that a voluntary disclosure will be con-
sidered along with all other factors in the case in
determining whether criminal prosecution will be
recommended.

{2) A voluntary disclosure will not of itself
guarantee immunity from prosccution, yet a vol-
untary dis¢losure may result in no prosecution re-
commendation, However, since the IRS8's applica-
tion of the voluntary disclosure practice does not
automatically result in immunity from criminal
prosecution, taxpayers should be advised that
they cannot rely on the fact that others may not
have been prosecuted.

IRM 9781, HB § 342.142(1), (2) Guidelines (Aug.
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25, 1995).

A voluntary disclosure occurs when the communic-
ation is truthful, timely, complete, and when the
taxpayer cooperates with the IRS in determining the
correct tax liability, so long as the disclosure is re-
ceived before the IRS has initiated an inquiry that is
likely to lead to the taxpayer, which the taxpayer is
thought to be aware of, and the taxpayer does not
know of some event that is likely to cau%%gfn audit.
See IRM 9781, HB § 342.142(3), (). """ When
faced with a taxpaycr who wants to make a volun-
tary disclosure, the IRS agent should tell the tax-
payer that a voluntary disclosure does not bar crim-
inal prosecution, but rather is a factor to be con-
sidered. See TRM 9781, HB § 342.142(5). The IRM
also states that “[t]The IRS's voluntary disclosure
practice creates no substantive or procedural rights
for taxpayers, but rather is a matter of internal TRS
practice, provided solely for guidance to IRS per-
sonncl.” TRM 9781, HB § 342.142(7).

FN7. These guidelines provide in full:

(3) A voluntary disclosure occurs when
the communication is:

(a) Truthful;
(b) Timely;
{c) Complete; and,

(d) When the taxpayer shows a willing-
ness to cooperate {and does in fact co-
operate) with the IRS in determining his/
her correct tax liability.

(4) A disclosure is timely if it is received
before:

(2) The IRS has initiated an inquiry that
is likely to lead to the taxpayer, and the
taxpayer is reasonably thought to be
aware of that investigative activity; or

(b} Some event known by the taxpayer

occurred, which event is likely to cause
an audit into the taxpayer's liabilities.

IRM 9781, HB § 342.142(3), (4).

Most large districts have a Criminal Envestigation
Division. A CID is responsible for devcloping in-
formation about alleged criminal violations of the
income tax laws, investigating and cvaluating sus-
pected violations, and recommending prosecution
when warranted. See TRM 11(12)1.31(1) (Aug. 6,
1991). However, the CID Chicf *1147 may initiate
investigations only of taxpayers under the jurisdic-
tion of the district, See TRM 9143,1(1) (Mar, 25,
1992). Thus, when Olsen made his blind call to find
out where voluntary disclosure should be initiated
for taxpayers who lived in Laguna Niguel, but
whose business was in Los Angeles, he was re-
ferred by the Los Angeles CID Chicf to the Chief
of the Southern California CID. Likewise, once it
became apparent that the targets of the informant's
tip resided out of the district, the Chief of the Los
Anpeles CID office (Speier) was obliged to co-
ordinate with the Chief of the Southern California
CID office (McEwan) to establish which district
would control the investigation. See IRM
9143.1(1}b). In this case, Speier sent McEwan a
Request for Investigative Jurisdiction, which sought
McEwan's concurrence “in accordance with IRM
9143.1 to initiate a criminal investigation by the
Los Angeles District Criminal Investigation Divi-
sion on the subject for the 1991 through 1995 tax
years.” When McEwan signed off, responsibility
for the investigation remained in Los Angeles. See
IRM 9143.1(6).

B

The heart of taxpayers' case is McEwan's represent-
ation to Olsen on June 5, 1996, that there was no
prior activity by the IRS regarding the Crystals.
This was truthful so far as McEwan knew, but was
nonetheless mistaken. McEwan had no person-
al knowledge of any such activity, and his data
check turned up nothing about Russell's conversa-
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tion with the informant on May 15, or the fact that a
preliminary investigation had been opened on June
3. We assume this was becausc Russell did not
complete a Form 3949 “Information Item” detailing
her May 15 interview with the informant, or flag
the taxpayers' account by placing a “914 centrol” in
the nationwide database-both of which could or
should have been done, and either of which would
have alerfied McEwan to the Los Angeles CID of-
fice investigation. ™7 However, there is no evid-
ence that Russell intentionally failed to input this
data or hoped to gain anything from it; she simply
didn't do it. It was not until Russell telephened
Crystal three months after she opened the prelimin-
ary investigation (and a week after the “subject” in-
vestigation was opened) that she learned of the vol-
untary disclosure begun in May in the Southern
California CID office. " Therefore, even if she
were negligent, her conduct was neither fraudulent
nor deceitful. By the same token, had M¢Ewan in-
putted the Powers of Attorney forms, Russell might
have been clued in to taxpayers' contact with anoth-
cr CID at an earlier point in her investigation. Yet
there is no evidence suggesting that McEwan inten-
tionally failed to input the forms in order to clicit
information for the Los Angeles investigation; at
best, the evidence shows that both agents were un-
aware*1148 of or overlooked procedures for data
collection. This leaves as the only basis for infer-
ting bad faith the mere fact that internal procedures
were not followed. However, courts are uniformly
of the view that internal rules of agency procedure
confer no substantive rights on taxpayers. See, e. g,
Groder v. United States, 816 ¥.2d 139, 142 {4th
Cir.19873 (citing cases).

FNE. There is room to disagree about what
Olsen's query regarding “prior activity”
meant, but we construc it breadly because
the reality is that McEwan did not know or
believe that amy activity or investigation
was underway, As of June 3, there was an
investigation, although it was only prelim-
inary. A full criminal investigation was not
initiated until August 26, over two and a

half months later.

FN9. We construe these facts in the Crys-
tals' favor, as we must on summary judg-
ment. In fact, Russell did place a “914 con-
trol” on the taxpayers' account when the
investigation was upgraded to a full or
“subject™ investigation. There is no evid-
cnce that she was required to place such a
control before this time.

FN1{. The Crystals contend that Russell's
discovery of thc voluntary disclosurc af-
fected the investigation and supperts a
reascnable inference that Olsen's disclos-
ures to McEwan were linked to issuance of
the summonses. We disagree as after dis-
covery, they can point to no evidence that
Russell's decision to issue the summeonses
was in any way influenced by the know-
ledge that taxpayers had initiated voluntary
disclosure. Regardless, the published
guidelines expressly contemplate the pos-
sibility of a prosecution, and thus of an in-
vestigation, even when voluntary disclos-
ure is complete.

Nor is there any basis for inferring that the purpose
of McEwan's honest but mistaken representation
was pretextual, or that information provided to him
as a result of the voluntary disclosure was used in
any way to further the Los Angeles CID investiga-
tion. The informant had already contacted the Los
Angeles CID office before the Crystals contacted
the Southern California office. Olsen gave McEwan
the names of taxpayers before McEwan represented
that therc was no pending IRS activity. Russell
already had taxpayers' names from the informant.
Beyond that, the only substantial information con-
veyed to McEwan was taxpayers' intention to file
amended returns, ' but that information was not
communicated to Russell before Russcll upgraded
her investigation to a full or subject investigation,
Even so, Russell found out about taxpayers' volun-
tary disclosure efforts from taxpayers-not from
McEwan, Thus, there is no basis in the record for

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.



Page 9

172 F.3d 1141, 83 AF.T.R.2d 99-1912, 99-1 USTC P 50,464, 99 Cal. Daily Op. Serv. 2760, 1999 Daily Journal

D.A.R, 3609
(Cite as: 172 F.3d 1141)

concluding that taxpayers gave up information that
mattered to the decision to proceed with a subject
investigation, or compromised their constitutional
rights on account of being tricked by the voluntary
disclosure program.

FNN1l. Olsen's declaration states that
between June 5 and the end of July, he also
outlined the “details of the tax issues and
facts relating to the Crystals and Crystal
Corp.” for McEwan. As conclusory as it is,
this statement is not substantial evidence
that anything significant was disclosed.
Regardless, cven if fully credited, Olsen's
disclosure is not of conscquence in the ab-
sence of evidence that this information was
communicated to Russell or in any way
motivated her decision to upgrade the in-
vestigation or to issue the summonscs. The
same is true of Olsen's conversation with
McEwan about a delay in filing amended
returns, which occurred after McEwan
signed the Request for [nvestigative Juris-
diction. McEwan testified that he did not
focus on the fact that the Request pertained
to taxpayers who had talked with him
about making a voluntary disclosure. But
even assuming that at that point McEwan
knew, or should have known, of an invest-
igation in the Los Angeles office that was
likely (after his agrcement) to tum into a
criminal investigation of taxpayers in a
voluntary disclosure program, there is no
evidence that he was told anything by the
Crystals after he signed the Request that he
did not know before he signed it. Nor is
there any basis for inferring that McEwan
concealed the fact that a full investigation
was likely in order to elicit further inform-
ation to use in connection with it. He never
told the Los Angeles CID office anything
about the Crystals, their voluntary disclos-
ure cfforts, or what Olsen had told him.
Russell had no information from McEwan
before deciding to issue the summonses.

There is no dispute about this, and thus no
triable issue of fact exists simply because
of the IR§'s timing in issuing the sum-
monges,

Recognizing that McEwan did not have actual
knowledge of the CID investigation that had been
initiated in Los Angeles, the Crystals essentially
contend that we should put two and two together by
imputing knowledge of the investigation to McE-
wan; converting his mistaken representation about
no prior activity into an intentional or at least reck-
less misrepresentation in light of his imputed know-
ledge; and holding that the IRS, through McEwan,
obtained inculpatory information by fraud, deceit or
trickery similar to that in nited States v, Pweel,
550 F.2d 287 (5th Cir, 1977} (suppressing evidence
so obtained in criminal tax prosecution}, and SEC v
ESM Gov't Securities. 645 F.2d 310 (5th Cir, Unit
B May 981} (applying Twee! in subpoena-en-
forcement context). However, Tweel and ESM in-
volved very different situations from this case be-
cause the agents in each made intentional misrep-
resentations to procure information the taxpayers
otherwise would not have produced. In Tweel, the
taxpayer was prosecuted for tax evasion and moved
to suppress evidence obtained through an audit.
When asked by the taxpayer's accountant whether a
“special agent” was involved (to discover whether
the inquiry was criminal or civil), the agent said no,
without disclosing®1149 that the audit was conduc-
ted at the specific request of the Organized Crime
and Racketcering Section of the Department of
Justice-which is only invelved in criminal investig-
ations. Applying the Fifth Circuit's rule that a con-
sent search is unreasonable under the Fourth
Amendment if induced by an IRS agent's deceit,
trickery or misrepresentation, the court found that
the agent's failure to tell the taxpayer of the
*obvious criminal nature of this investigation was a
sneaky deliberate deccption by the agent.” Tweed,
550 F.2d at 299. In these circumstances, the silent
misrepresentation was both intentionally mislead-
ing and material, thereby vitiating the taxpayer's
consent. Here, by contrast, McEwan's representa-
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tion was totally innocent, albeit incorrect, and was
in no sensc a “sneaky deliberate deception.”

In ESM, the Securities and Exchange Commission
had ordered an investigation of ESM but, at the in-
vestigator's suggestion, did not issuc a subpoena or
notify ESM. Instead, the investigator told ESM that
he would like an education in the government se-
curities market and as a result, was provided access
to ESM documents and procedures. Applying Tweel!
‘s “fraud, deceit or trickery” standard to enforce-
ment of an administrative subpoena, the court de-
clined to adopt an automatic exclusionary rule, but
rather indicated that the seriousness of the alleged
violation should be balanced against the govern-
ment's good faith and the degree of harm imposed
by the unlawful conduct. In the case of ESM, the
court reversed the distriet court's order of enforce-
ment for findings on whether the SEC intentionally
or knowingly misled ESM about the purposes of its
review of the company's files, whether ESM was in
fact misled, and whether the subpoena was the res-
uli of the SEC's improper access to ESM's records.
See ESM, 645 F.2d at 317-18. In this case, there is
no triable issuc as to whether the IRS intentionally
or knowingly misled the Crystals, or issued the sub-
poenas as the result of any information provided to
McEwan. Thercfore, Tweel and ESM do not suggest
that we should quash the summonses, nor do we see
any reason to extend the Twee/ /ESM rationale to
negligence or recklessness, as the Crystals urge, for
both opinions are well-grounded in deliberate de-
ception with serious consequences to the taxpayer,
neither of which is present here.

The Crystals also rely on the fact that the Fourth
Circuit recognized in Groder that bad faith would
arise if an IRS agent misrepresented to the taxpayer
the possibility of a eriminal referral in order to eli-
cit information for use in a fraud investigation. See
Groder, 816 F.2d at 144, This is surely correct, but
here, as in (Groder, the facts do not measure up to
that standard. In Groder, the agent failed to suspend
a civil audit and refer the case to the CID although
the IRS Manual required referral once a “firm in-

dication of fraud” by the taxpayer was discovered.
The taxpayer moved to quash the summonses on
the ground that the IRS acted in bad faith by im-
properly delaying referral and by failing to follow
its own internal procedures, as a result of which his
attorney had been “mousetrapped” into providing
information during the course of the civil audit that
he might not have provided if he had known that a
criminal inquiry might be forthcoming. The court
held that neither the agent's incorrect judgment
(about how firm the “indication of fraud” was), nor
her failure to follow the IRS's internal rules, suf-
ficed to show bad faith. Ag it emphasized, “[blad
faith involves fraud or deceit on the part of the gov-
ernment,” id, not simply an agent acting unreason-
ably or unsatisfactorily, See id. at 145, Groder is
therefore closer to this casc than either Tweel or
ESM, and supports the district court's conclusion
that carelessness is different from bad faith,

C

The Crystals argue that the district court’s conclu-
ston that carclessness does not constitute bad faith
is wrong because the TRS as an institution is
deemed to have acted with knowledge imputed to
McEwan. As they see it, even if McEwan did not
*1150 subjectively act in bad faith, the IRS's im-
puted knowledge establishes its culpability for in-
tentional or reckless misrepresentations. They con-
tend that the district court should have applied es-
tablished principles of agency law and that if it had,
the court would have concluded that McEwan had
constructive knowledge of the Los Angeles CID's
activitics at the timc he represented to taxpayers
that there was no prior activity because the facts
concerning the pendency of the IRS investigation
were uniguely within the IRS's control; the TRS had
reason to know that McBEwan, as District Chief,
would be called upon to provide information con-
cerning the pendency of an investigation to taxpay-
crs seeking to make a voluntary disclosure; and im-
posing the burden of making this information avail-
able to those responsible for negotiating voluntary
disclosures is not undue.
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In support, the Crystals rely on the Seventh Cir-
cuit's opinion in 2/27 Arlington Heighis Carp. v,
IRS. 109 F.3d 1221 (7th Cir.1997), for the proposi-
tion that it is the bona fides of the IRS as an institu-
tion-not of an individual agent-that counts; and on
cases such as Giglio v. Unifed States, 405 U8, 150,
92 8.Ct. 763, 31 L.Iid.2d 104 (1572), and Thomas
v. INS, 35 F.3d 1332 (9th Cir 1994), to argue that
government agencies, like private corporations, are
gencrally subject to common law principles of
agency. However, both lines of autherity are inap-
posite. In 2721 Arlington, an IRS agent threatened
to ruin the taxpayer's business and allegedly did
other things to pressure the taxpayer into settling its
tax liability. The taxpayer sought to quash the sum-
mons on the ground of the agent's bad faith. Tn de-
clining to do so, the court applied LaSalle '
“Institutional posture” test and required the taxpay-
cr to show that the IRS, as an institution, issued the
summons with an improper purpose. See 2721 Ar-
fmgton, 109 F.3d at 1226, Nothing in 2721 Arling-
tfon suggests that the knowledge or motivation of
one agent must be imputed to another; indeed, the
opposite is true, as the court makes clear that even
if the motivation of the agent requesting a summons
is suspect, the summons may nevertheless be en-
forced absent a showing that the improper motiva-
tion somehow “infected the institutional posture of
the TRS.” Id. Here, as in 2/2] Arlington, there is no
evidence that Russell or Speicr, who were respons-
ible for the Los Angeles CID investigation and for
issuing the summonses, were motivated by any ille-
gitimate purpose.

S

Neither do the agency principles recognized in
cases such as Giglio and Thomas mean that the
IRS's summonses should not be enforced. Both the
stakes and the standards are different in those cases.
In Giglio, the government failed to disclose that a
promise of immunity had been given by an Assist-
ant United States Attorney (AUSA) to the defend-
ant's coconspirator and the only witness linking the
defendant with the crime, The AUSA who tried the
case did not know about the promise. The defend-
ant was convicted. In holding that a new trial was

required, the Court noted that “{tJhe prosecutor's
office is an entity and as such it is the spokesman
for the Government. A promisc made by one attor-
ney must be attributed, for thesc purposes, to the
Government.” Giglio, 405 .S, at 154, 92 §.Ct. 763
. Similarly, in Thomas, a United States Attorney
promised on behalf of “the government” not to op-
pose Thomas's application for discretionary rclief
from .depertation in exchange for information.
However, the government did oppose Thomas's ap-
plication, arguing that the INS was not bound by
the United States Attorney's promise. We precluded
the government from opposing Thomas's motion for
relief, which he sought on due process grounds.

In this case, we are not concerned with the materi-
ality of evidence or with the government's discov-
ery obligations in a criminal procggding, nor with
* As Qlsen's
letter *1151 reflects, he sought McEwan's confirm-
ation of no prior activity to be sure that taxpayers'
voluntary disclosure would be timely. 19 When
McEwan responded affirmatively, he did not prom-
ise that the IRS would not investigate the Crystals.
Indeed, the TRS's published guidelines are quite up
front about the fact that a wvoluntary disclosure
(even if completed) does not guarantee immunity
from prosecution. See IRM 9781, HB § 342.142(2).
As the Fighth Circuit remarked in refusing to va-
cate convictions for criminal violation of the in-
come tax laws of taxpayers who had made volun-
tary disclosures, filed amended returns, and paid
the tax due:

the breach of an agency's promise.

FNI12. The Crystals suggest that plea bar-
gains are analogous, but as we cxplain, the
TRS Manual explicitly states that a4 volun-
tary disclosure does not immunize a tax-
payer from prosecution, and there is no
evidence of any promise to the contrary.

FN13. Although the government argues
that the disclosure was untimely in any
event because the Crystals knew that a
former employee was about to spill the
beans, we do not need to decide the effect
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of McEwan's representation on this ele-
ment of taxpayers' voluntary disclosure.
See IRM 9781, HB § 342.142(3), (4).

Regardless of whether a taxpayer actually bene-
fits or suffers detriment from voluntarily disclos-
ing and rectifying faulty tax returns, that disclos-
ure itself does not insulate the taxpayer from pro-
secution under any administrative policy or prac-
tice recognized by this court. Taxpayers and their
attorneys cannot rely on a long-since abandoned
policy of non-prosecution when taxpayer volun-
tarily discloses vielation of the tax laws.

Hebel 668 F.2d at 999, Of course there has been no
prosecution in this case, but if completing a volun-
tary disclosure docs not immunize taxpayers from
prosecution, @ fortiori initiating a voluntary digglos-
ure cannot immunize them from investigation, '
In any event, unlike a Giglio question, which in-
volves the extent of the government's turn-over ob-
ligation in a criminal prosecution, the question in
cases mvolving the enforcement of tax summonses
is whether the IRS is “pursuing the authorized pur-
poses [of § 7602] in good faith.” LaSaile, 437 1.5,
at 317 n. 19, 98 §5.Ct. 2357, Because the Crystal
summonses were issued pursuant to the statutory
purposes of § 7602{a} before the IRS had decided
whether to prosecute, we are not persuaded that the
rationale of Giglio and its progeny should apply so
as to deem McEwan to have acted on behalf of the
IRS with constructive knowledge that his state-
ments were false.

FN14. The Crystals suggest that oncc a
voluntary disclosure program is begun, no
investigation should take place until tax-
payers have been given a chance to com-
plete it. See Tenzer, 127 F.3d at 227
{noting that “[w]hilc the burden of making
a bona fide arrangement rests principally
on the taxpaycr, ... the government is ob-
ligated to negotiate in good faith with the
taxpayer toward the end of achieving an
arrangement to pay”). We express no view
on this for two reasons. First, the record

discloses no attempt by the Crystals to
complete the disclosure. The second, re-
lated reason is that the issue does not ap-
pear ripe to us, for it is necessarily
wrapped up in whether the disclosure was
timely. See IRM 9781, HB § 342.142(3),
(4). The record on this point is not de-
veloped. However, the taxpayers are not
foreclosed from challenging the indictment
(as in Tenzer ) or moving to suppress evid-
ence (as in Tweel ), if and when a recom-
mendation for prosecution is made and an
indictment is returned. See Donaldson v
United States, 400 UK. 517, 5331, 91 8.Cx
534,27 L.E42d 580 (197D,

The Crystals say that we should follow Tonelli v.
United Stares, 60 F.3d 492, 495 (8th Cir.1995),
which recognized that if the Post Office’s internal
procedures required its agents to report certain facts
to superiors and they failed to do so, the Post Office
would nevertheless be deemmed to know all facts
that would have been known had established pro-
cedures been followed, However, Torelli and
United States v. Georgia-Pacific Co., 421 F.2d 92
{9th Cir.1970), upon which taxpayers also rely,
hoth involved an issue that is not present in this
case-whether the government had authorized an
employee's conduct. Each held, under ordinary
agency principles, that the principal is bound by the
knowledge of what its agent does concerning a mat-
ter upon which it is the agent's duty to report. See
Tonelli, 60 ¥.3d al 495; Georgia-Pacific, 421 F.2d
at 97 & n. 9. Ncither suggests*1152 that the know-
ledge of one IRS agent (Russell) should be imputed
to another (McEwan), who is not her superior, so as
to transform McEwan's mistaken statement into a
false one that taints a wholly independent investiga-
tion.

D

The Crystals' remaining contentions fail in light of
conclusions we have alrcady reached. First, they
challenge the notion that they must show a connec-
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tion between their disclosures to McEwan and Rus-
sell's decision to issue thc summonses. They claim
that such a requirement would render the bad-faith
test a dead letter in the context of voluntary disclos-
ure because, as a practical matter, taxpayers would
have to extract from Agent Russell an admigsion
that she issucd the summonses in bad faith.
Instead, to protect the integrity of the tax-
investigation system and constitutional rights, they
ask us to impose an irrebuttable presumption of a
causal connection between issuance of an IRS sum-
mons and the agency's bad faith conduct where the
criminal investigation is tainted by the agency's re-
ceipt of inculpatory information, the revelation of
which was induced by false representations made
during a voluntary disclosure, We decline to do so,
as presuming bad faith not only would turn the tax-
payers' “heavy” burden to show bad faith or im-
proper purpose on its head, see LaSalle, 437 1.8, at
316, 98 5.Ct. 2357; Powell, 379 ULS. at 58, 83 5.Ct.
24%, but also would effectively overrule our own
requirement that the taxpayer “ ‘allege specific
facts and evidence to support his allegations' of bad
faith or improper purpose.” Jose, 131 F.3d ar 1328
{quoting Liberty, 778 F.2d at 1392).

¥N15, Tn fact, in this case, the district
court gave the Crystals ample opportunity
for discovery on the issue of bad faith,
which is the exception rather than the rule
in a summary summons enforcement pro-
ceeding. See Chen Chi Wang v. United
States, 757 F24 1000, 1004 (9th Cir. 1985}
. However, they adduccd no evidence that
the summonses were issued on the basis of
any information obtained by McEwan.

Next, the Crystals contend that as a matter of
policy, the TRS must be responsible for the actions
of its own agents acting within the course and scope
of their institutional roles, at least when those insti-
tutional actors make representations reasonably and
detrimentally relied upon by taxpayers. They arguc
that as a direct result of McEwan's representation,
further acts incriminating them occurred. Specific-

ally, following the advice of Olsen, they talked
freely to the District Attorney who was investigat-
ing the embezzlement. Olsen then told McEwan
that this had happencd, and retained the Crystals'
regular accountant to assist him with the amended
tax returns and voluntary disclosure. However,
there is no evidence that taxpayers' reliance was
either reasonable or detrimental. The published
guidelines specifically state that taxpayers are not
immunized from a criminal prosecution simply be-
cause they have madc a voluntary disclosure, and
that taxpayers should not rely on the fact that others
have not been prosecuted. See IRM 9781, HB §
342.142(1), (2). McEwan never promised Olsen or
taxpayers otherwise. Therefore, even if McEwan's
statement had been accurate and there had been no
activity underway in the Los Angeles CID office at
all, the risk that Olsen advised his clients to take
would have been precisely the same. In any event,
there is no evidence that the summonses were based
on any information obtained through the voluntary
disclosure program, and there has been no decision
to recommend prosecution. Accordingly, the pro-
spect of favorable consideration will still be alive
when the time comes for the Los Angeles CID to
decide whether to recornmend prosecution,

CONCLUSION

As the district court recognized, the TRS's conduct
was less than optimum; like the district court, we
do not condone carelessness in failing to assure that
more accurate information was available. However,
the summonses were not issued in *1153 bad faith
or for an improper purpose. Accordingly, they may
be enforced.

AFFIRMED.

PREGERSON, Circuit Judge, concurring in the res-
ult:

In my view, Judge Dickran Tevrizian, the learned
district judge who granted the government's motion
for summary judgment, had it right when he said
“that while it may be proper for the Government to
pursue criminal sanctions against the taxpayers, it
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would be grossly unfair. This case illustrates the
axiorn that one hand didn't know what the other
hand was doing.” Because TRS personnel failed to
follow internal procedures, taxpayers and their at-
torney. who followed proper procedures, now find
themsclves ambushed.

C.A.9 (Cal),1999.

Crystal v. U.S.

172 F.3d 1141, 83 A.F.T.R.2d 99-1912, 99-1 USTC
P 50,464, 99 Cal. Daily Op. Seryv. 2760, 1999 Daily
Journal D.A.R. 3609

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



U.S. v. ZUCKERMAN, (2000,
DC NY), 88 F. Supp.2d 9, 87
AFTR 2d 2001- 603.

Item XII



Westlaw

88 F.Supp.2d 9, 87 AF.T.R.2d 2001-603
(Cite as: 88 F.Supp.2d 9)

United States District Court,
E.D. New York.
UNITED STATES of America, Plaintift,
v.
Howard ZUCKERMAN, Defendant.
No. 99-CR-836.

Feb. 21, 2000.

Taxpayer was charged with tax evasion and tax
fraud. On taxpayer's objections to report and re-
commendation of United States Magistrate Judge
Boyle, the District Court, Spatt, T, held that: (1}
statements made by taxpayer werc usable against
him; (2) government did not violate its voluntary
disclosure poliey, and (3) government did not
waive attorney-client privilege in criminal refer-
ence letter prepared by its counsel.

Objections denied.
West Headnotes
{1] United States Magistrates 394 €227

394 United States Magistrates

394k24 Review and Supervision by District
Court

394k27 &k, De Novo Hearing or Review. Most
Cited Cases’
In making de nove determination of objected-to
portions of magistrate judge's report and recom-
mendation, district court may, in its discretion, re-
view record and hear oral argument on matter;
court may also, in its discretion, afford degree of
deference to report and recommendation. 28
US.CAL§630()(1).

{27 Internal Revenue 220 €~4518

22( Intecrnal Revenue
220X X Examination of Persons and Records
220k4518 k. Use of Information Obtained.

Page 1

Most Cited Cases

Internal Revenue Scrvice agent did not misrepres-
ent, at interview in connection with investigation of
taxpayer's cmployer, that taxpayer himself was not
subject of investigation, for purpose of determining
whether statements made by taxpayer could be used
against him in subsequent prosccution for failure to
file returns,

{3} Internal Revenue 220 €~25280

220 Internal Revenue
220X X X1! Offenses
220X XXTi(B) Criminal Prosecution

220k5280 k. In General. Most Cited Cases
Internal Revenue Service (IRS) did not violate vol-
untary disclosure policy by determining to prosec-
utc taxpayer for failure to file income tax returns;
taxpayer's accountant disclosed failure only after
taxpayer learned that IRS wanted to intervicw him.

{4} Internal Revenue 220 €~>5280

220 Internal Revenue
220XXXIY Offenses
220X XXTHB) Criminal Prosecution

220k5280 k. In General. Most Cited Cases
Voluntary disclosure policy is not insurance against
prosecution for tax violation, but merely one of
many factors that Internal Revenue Service should
weigh in deciding whether to prosecute.

{51 Criminal Law 110 €627.5(6)

110 Criminal Law
11OXX Trial
TTGXX(A) Preliminary Proceedings
110k627.5 Discovery Prior to and Incid-
ent to Trial
110k627.5(6) k. Work Product. Most
Cited Cases

Privileged Communications and Confidentiality
311H €168
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311H Privileged Communications and Confidenti-
ality

311THIT Attorney-Client Privilege

31IHK168 k. Waiver of Privilege. Most Cited

Cases

(Formerly 410k219(3))
Internal Revenue Service did not waive attorney-cli-
ent and attorney work product privileges in criminal
reference lctter prepared by its counsel by produ-
cing testimony that letter had been prepared, and
disclosing general description of its subject matter,
in response to taxpayer's assertion that criminal
prosecution was unauthorized; contents of letter
werec not introduced. Fed.Rules Civ.Proc.Rule
26(0)(5), 28 U.S.CA.,; FedRules CrProcRule
16(a)(2), 18 L.S.CA,

{6} Criminal Law 110 €=627.7(3)

110 Criminal Law
110X X Trial
{LOXX(A) Preliminary Procecdings

110k627.5 Discovery Prior to and Incid-

ent to Trial
110k627.7 Statements, Disclosure of
110k627.7(3) k. Statements of Wit-

nesses or Prospective Witnesses. Most Cited Cases
Jencks Act requires government to produce state-
ments by government witnesses only after witness
has testified at trial. 18§ U.S.C. AL § 3506(b).
*Q Loretta Lynch, Unifed States Attorney, Brook-
lyn, N.Y., by Stanley J. Okula, Jr., Assistant United
States Attorney, for plaintiff United States of
America.

DePetris & Bachrach, New York City, by Ronald #.
PrePetris, Marion Baclhrach, of counsel, for defend-
ant Howard Zuckerman.

*10 MEMORANDUM OF DECISION AND OR-
) DER

SPATT, District Judge.

This is a criminal case charging the Defendant

Page 2

Howard Zuckerman with income tax cvasion and
tax fraud. He is charged with failing to file personal
income tax returns for the years 1992-1993, and
having made false statements omitting certain in-
come and overstating certain deductions on those
same rcturns when he eventually filed them.
Presently pending before the Court are Zuckerman's
objections to the Report and Recommendation of
United States Magistrate Judge E. Thomas Boyle
dated February 3, 2000 and Zuckerman's motion to
dismiss the indictment, or in the alternative, an or-
der suppressing evidence obtained from meetings
Zuckerman had with TRS agents.

BACKGROUND

Zuckerman was Senior Vice President of Finance
for Tollman-Hundley Hotels, Inc. In late 1996 and
carly 1997, the IRS began an investigation of one
of the principals of Tollman-Hundley, and reques-
tcd an interview with Zuckerman to obtain certain
information about his employer. The parties dispute
the events surrounding this initial contact. The
Government contends that it looked up information
about Zuckerman prior to contacting him, dis-
covered that he had not filed income tax returns for
the preceding 4 years, visited his home and left a
card with Zuckerman's wife asking that he call
them. The Government further contends that, there-
after, Zuckerman contacted his accountant, and the
accountant contacted the IRS to discuss the inter-
view. During this phone call, the accountant in-
formed the TRS agent that Zuckerman had not filed
returns from 1992-1996, and indicated that he was
in the process of preparing such returns.

According to Zuckerman, the agent expressed sur-
prise at this statement by Zuckerman's accountant.
Zuckerman agreed to meet with the IRS after being
assured that he was not currently under investiga-
tton himself, but that he might become a subject in
the future. Several more mectings were arranged
between the IRS and Zuckerman over the next sev-
cral months, all with the same general understand-
ing between the parties regarding Zuckerman's
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status. On August 11, 1997, Zuckerman filed re-
turns for the ycars 1992-1996, showing tax obliga-
tions of $130,000. The IRS contends that by this
point, it had opened up a formal investigation of
Zuckerman for failure to file. About a month later,
the Government met with Zuckerman's attorney re-
garding the pending criminal investigation. Zucker-
man argued that he was eligible for immunity under
the TRS' Voluntary Disclosure policy, and would
shortly be presenting an offer-in-compromise re-
garding his outstanding tax liability. Nevertheless,
the TRS continued with the investigation, and on
Scptember 8, 1999, indicted Zuckcrman on 8§
counts of tax evasion and tax fraud.

Zuckerman moved to dismiss the indictment, ar-
guing that he is cligible for consideration under the
IRS' *Voluntary Disclosure Policy.” While the
parties disagree as to the cxact wording of this
policy, they agree that in general terms, the RS has
a practice of not recommending criminal prosecu-
tion wherc an individual makes a timely, voluntary
disclosure of his failure to file a return. Based on
the factual disputes concerning the events at issue,
this Court referred the case to Magistrate Judge
Boyle for a hearing on the facts underlying Zucker-
man's claim under the Voluntary Disclosure Policy
and the facts underlying Zuckerman's motion to
suppress his statements based on claims of
“trickery” by the Government,

Following a hearing on December 22, 1999, Judge
Boyle made the following findings: (i) the TRS be-
came aware of Zuckerman's failure to file tax re-
turns in December 1996, when it began preparing to
interview Zuckerman regarding his emplovyer's tax
returns; (1) IRS agents left a card in Zuckerman's
mailbox on January 23, 1997, (iii) Zuckerman was
not a subject of the investigation at that *11 time,
but because the IRS was already awarce of his fail-
ure to file, the IRS agent intended to inform Zuck-
crman of his rights to refuse to answer guestions
and have an attorney present for the interview; (iv)
Zuckerman's accountant contacted the IRS on Jann-
ary 24, 1997 and admitied that Zuckerman had not
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filed his returns but intended to do so; (v) Zucker-
man's accountant stated that Zuckerman wished to
cooperate with the investigation cven after being
informed that Zuckerman himself could become a
subject at some point in the future; (vi} IRS agents
met with Zuckerman's attorney on February 3,
1997, at which time the IRS disclosed that they
were aware of Zuckerman's failure to file and that
Zuckerman could become the subject of an invest-
igation in the future; (vii) Zuckerman voluntarily
appeared for an interview on March 4, 1997; (viii)
at this interview, with his attorney present, Zucker-
man was informed that he was being interviewed as
a witness, but could become the subject of an in-
vestigation himself due to his failurc to file; (ix) the
IRS did not inform Zuckerman that they became
aware of his failure to file before ever contacting
him; (x) Zuckerman was informed of his rights at
the interview and informed that any statements he
made could be used against him in any subsequent
criminal proceeding; (xi) Zuckerman stated that he
understood his rights and proceeded to be inter-
viewed; (xii) Zuckerman eventually explained at
the interview that he had not filed his own returns
because he was awaiting information, then acknow-
ledged that he intended to file when he obtained
this information; (xiii) the IRS froze Zuckerman's
account on March 14, 1997, ten days after the inter-
view, in order to preclude the Civil Division of the
[RS from compromising any future criminal prosec-
ution of Zuckerman; and (xiv) Zuckerman became a
formal subject of a criminal investigation on Au-
gust 1, 1997, and Zuckerman claimed to be within
the Voluntary Disclosure Policy for the first time
on August 4, 1997,

Zuckerman filed objections to Judge Boyle's Report
and Recommendation on three major grounds; (a)
that Judge Boyle erred in not finding that the TRS
agents made false representations and materially
omitted relevant information when speaking to
Zuckerman and his tax attorney; (b} that the Judge
failed to address whether the IRS met its obliga-
tions under the Voluntary Disclosure Policy in good
faith; and (¢} whether the Judge erred in failing to
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require the IRS to produce a document claimed to
be privileged.

DISCUSSION

{17 Pursuant to 28 U.S.C. § 636(b)(1), any party
may file written objections to the Report and Re-
commendation of a Magistrate Judge within ten
days after being served with a copy. See also
Fed.R.Civ.P. 72(a). Once objections are filed the
district court is required to make a de rovo determ-
ination as to those portions of the Report and Re-
commendation to which objections were made. see
28 U.S.C. § 636(b) 1) Grassia v. Scwilv, 892 F.2d
16, 19 {24 Cir.1989). The phrase “de novo determ-
ination™ in section 636(b)(1)-as opposed to “de
novo hearing”-was selected by Congress “to permit
whatever reliance a district judge, in the exercise of
sound judicial discretion, chose to place on a ma-
gistrate's proposed findings and recommendations.”
U8 v Raddarz, 447 U8, 667, 676, 100 8.C1, 2406,
65 L.Ed.2d 424 (19%80). Section 636 does not re-
quire the district court “to rchear the contested
testimony in order to carry out the required
‘determination.” ” [d at 674, 100 S.Ci 2406.
Rather, in making such a determination, the district
court may, in its discretion, review the record and
hear oral argument on the matter. See Pan Am.
World Airways, Inc. v. International Brotherhood
af Teamsters., 894 F.2d 36, 40 n. 3 (2d Cir.1959).
Furthermore, the District Judge may also, in his
sound discretion, afford a degree of deference to
the Magistrate Judge's Report and Recommenda-
tions. See *121.8 v. Raddarz, 447 U.5. 667, 676,
100 5.1, 2406, 2412, 65 L.Ed,2d 424 {1980).

In light of these standards, this Court will make a
de novo determination with regard te the three ob-
jections raised by the Defendant.

A. As to the alleged false representations and
material omissions made by the IRS

{21 Zuckerman first objects to Judge Boyle's find-
ing that the IRS agents made no misrepresentations
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to him and his attorney. Zuckerman cites two spe-
cific misrepresentations:; (i} the affirmative state-
ments by the TRS that he was not a subject of an in-
vestigation when he clearly was, and (ii) the failure
of the IRS to expressly inform Zuckerman that they
had learned of his failure to file before speaking to
his accountant.

IRS Agent George Nass testified at the hearing that
“a subject investigation is basically a full-fledged
investigation of a ... taxpayer ... to see if there's any
merit to the allegations [that the taxpayer has viol-
ated the law].” Similarly, the Internal Revenue
Manual-Administration defines a subject investiga-
tion as a situation where “an individual or entity
[is] alleged to be in noncompliance with the laws
enforced by the Internal Revenue Service and hav-
ing prosecution potential.” While Zuckerman at-
tempted to demonstrate that Nass considered the
case against Zuckerman to have such prosccution
potential as early as December 1996, Nass' testi-
mony clearly establishes that his initial findings re-
garding Zuckerman's filing status were insufficient
for the TIRS to consider whether any potential for
prosecution of Zuckerman existed. In this regard,
the following colloquy from the hearing is instruct-
ive:

Q [by Zuckerman's counsel]: Do you consider
that that is-that a case has prosecution potential
where an individual has income requiring him to
file returns and has failed to file for at least three
years?

A [by Nass]: Standing alone, no.
Q: What else do you need to know?

A: Well, you need to know, as far as the subject
goes, knowledge and intent with respect to filing
a tefurn, and you-it would be nice to have the rest
of the figures that would go on the return to see
what type of a tax liability is involved,

Q: Do you need that information before you re-
commend prosecution, or do you need that in-
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formation before you commence a subject invest-
1gation?

A: In New York, yes. I mean-yes.

From this testimony, the Court finds that Judge
Boyle correctly determined that Zuckerman was not
a subject of an investigation at the time IRS agents
spoke with him and his aftorney in March 1997,
Zuckerman does not contend that the IRS had the
type of information described by Nass at that point
and thus, the IRS could not have determined wheth-
cr the case had any prosecution potential at that
time.

Zuckerman's great reliance on the IRS placing a
freeze on his account shortly after the March 1997
interview is also unavailing, Nass credibly testified
that such a freeze was necessary as a preventative
measure to keep the Civil Division from comprom-
ising a claim before a decision as to the potential
for prosecution could be made. Moreover, the Court
notes that the freeze was placed on Zuckerman's ac-
count only after he had chosen to discuss his per-
sonal filing situation with Nass with full notice of
the potential of criminal charges against him and
his right to remain silent.

In any sveni, even assuming that Nass did misrep-
resent the status of the investigation against Zuck-
erman, this Court is hard-pressed to discern any
prejudice to Zuckerman from such a statement. The
facts reflect that Zuckerman, through his account-
ant, admittcd that he failed to file before any state-
ment about his status-misleading or not-was made
by any IRS agent. Subsequent to that confession,
evcry conversation between the IRS and Zucker-
man or his attorney included the *13 warning by
the IRS that Zuckerman could become the subject
of an investigation at any time, and that anything
Zuckerman said could be uscd against him in a fu-
ture prosecution. Given these clear warnings prior
to making any further statements, Zuckerman can-
not be heard to complain that he thereafter spoke to
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the IRS with an expectation that he would never be
prosecuted for his own filing deficiencies.

Stmilarly, the Court is not persuaded that the IRS
deliberately omitted material information when
talking to Zuckerman and his attorney regarding
how the IRS came to be aware of Zuckerman's fail-
ure to file. Nass testified that in his initial conversa-
tion with Zuckerman's attorney in February 1997,
he did not disclose the fact that the IRS knew about
Zuckerman's status prior to his accountant's confcs-
sion because Zuckerman's attorney failed to supply
a power of aftorncy that would authorize Nass to
disclose private informmation about Zuckerman to
the attorney. Judge Boyle credited this testimony by
Nass, and this Court sces no reason to disagree with
that factual determination. Likewise, Nass testified
that he didn't disclose that fact at the March 1997
meeting with Zuckerman because it “didn't come
up.” Such a contention is not surprising: the only
situation raising the method by which the IRS
learned of Zuckerman's filing status is where Zuck-
erman would be attempting to assert that his con-
fession was timely under the Voluntary Disclosure
Policy. However, Zuckerman does not dispute the
fact that he never expressly informed the IRS that
he intended to proceed under that policy until after
the events at issue in this hearing. Because the issue
of Zuckerman's admission of non-filing was not ap-
parently discussed at the March 1997 interview, nor
even contemplated by the IRS at that fime, the
Court is not troubled by Nass' failure to announce
how he had learned of Zuckerman's failure to file
tax returns,

Therefore, the Court holds that Judge Boyle did not
err in finding that the IRS did not make any misrep-
resentations to Zuckerman. See U8, v, Tenzer, 127
F.3d 222, 229 0. 3 (2d Cir. 1997) (holding that sup-
pression of statements made by a defendant at-
tempting to comply with the Voluntary Disclosure
Policy was not warranted where agents did not mis-
lead defendant).

B. As to the alleged application of the Voluntary
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Disclosure Policy

{37 Zuckerman next objects to Judge Boyle's find-
ing that the IRS did not violate the Voluntary Dis-
closure Policy in their determination to prosecute
him.

In U780 v Tenzer, 127 F3d 222 (2d Cir. 1997), the
Second Circuit discussed briefly the history of the
IRS Voluntary Disclosure Policy, observing that
since 1952, the TRS has heid that “even true volun-
tary disclosure of a willful violation will not, of it-
self, guarantee prosecution immunity ... [rather,]
the Service will carefully consider and weigh 'it,
along with all other facts and circumstances, in de-
ciding whether or not to recommend prosecution.”
The most recent case to discuss the policy set forth
the following elements of the voluntary disclosure
policy:

A voluntary disclosure occurs when the commu-
nication is truthful, timely, complete, and when
the taxpayer cooperates with the IRS in determin-
ing the correct tax lability, so long as the dis-
closure is received before the IRS has initiated an
inguiry that is likely to lead to the rtaxpayer,
which the taxpayer is thought to be aware of, and
the taxpayer does not know of some event that is
likely to cause an audit.

Crysial v, TS, 172 F.3d 1141, 11406 (9th Cir. 1999)
(emphasis added).

Zuckerman contends that the indictment should be
dismissed because he has met all of the elements of
the voluntary disclosure policy. He alleges that his
disclosure of his missing tax returns was “timely,”
sincc an IRS press rclease defines that term as
“beforc [the taxpayer] is notified that he is under
criminal investigation,” However, the IRS manual
actually defines “timely” as “before the IRS hay ini-
tigted an inguiry*14 that is likely to lead fo the rax-
payer and that taxpayer is rcasonably thought (o be
aware of that activity.” (Emphasis added).

While Zuckerman initially focused his argument on
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the District Court opinion in .8 v. Tenzer, 950
F.Supp. 554 {(S.DNY.1996) rev'd on other
grounds, 127 F.3d 222 (2d Cir.1997), which al-
legedly established that service of a subpoena on an
accountant seeking a client's records is insufficient
to put the accountant on notice that his own filing
status might be questioned, this issuc was largely
mooted by the Government's contention that the
IRS became aware of Zuckerman's filing status be-
fore they cver sought to interview him about his
employer's taxes, In his objections to the Magistrate
Judge's Report and Recommendation, Zuckerman
makes an effort to resuscitate his timeliness claim
by arguing that because he did not know that the
TRS had conducted a computer scarch and dis-
covered his failure to file before his accountant
confessed that fact, he can show that he is still
timely under the second half of the timeliness test.

That argumecnt strains credulity. To accept Zucker-
man's argument, the Court would have to find that
Zuckerman's accoumntant spontaneously chose to
call the IRS and disclose that Zuckerman had failed
to file his tax returns for five years; and that the
fact that IRS agents had attempted to contact Zuck-
erman a day earlier and left a business card at his
house asking him to call them was nothing more
than a remarkable coincidence. The Court finds it
far more likely that Zuckerman, upon finding the
card left by Nass, assumed that the IRS wished to
speak to him about his ewn failure to file and in-
structed his accountant to call and quickly reveal all
and promise to pay in the hopes of short-circuiting
a full criminal investigation, Upon thesc facts, 'the
Court finds that Zuckerman failed to make a timely
disclosurc of his failure to file within the require-
ments of the Voluntary Disclosure Policy, and is
thus precluded from relying on the that policy. In
light of this finding, there is no rcason to address
Zuckerman's argument that the wrong decision-
maker at the IRS determined that his admission was
untimely.

{4] Furthermore, even if Zuckerman's disclosure
wasg timely, the Court would nevertheless decline to
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dismiss the indictment, on the grounds that compli-
ance with the Voluntary Disclosure Policy is not in-
surance against prosecution, but merely one of
many factors that the IRS should weigh in deciding
whether to prosecute. Crysral, 172 F.3d at 1146 n.
6. The most recent version of the policy introduced
at the hearing is dated 1995 and states:

Guidelines

(1) Tt is the practice of thc Internal Revenue
Service that a voluntary disclosure will be con-
sidered along with all other factors in the case
in determining whether criminal prosecution
will be recommended.

(2) A voluntary disclosure will not of iiself

guarantee immunity from prosecution, yet a
voluntary disclosure may result in no prosecu-
tion recommendation. However, since the IRS's
application of the voluntary disclosure practice
does nor automatically result in immunity from
criminal prosecution, taxpayers should be ad-
vised that they cannot rely on the fact that oth-
ers may not have been prosecuted.

Deft's. Ex. 3 (emphasis added). This language
makes it abundantly clear that, even if Zuckerman
could show that he complied with the terms of the
policy-or even that he was arbitrarily denied the op-
portunity to do so-there is no assurance that the in-
dictment here would not have been filed in any
event, Indeed, although Zuckerman contends that
the TRS deprived him of his right to due process in
preventing him from complying with the policy, he
does not contend that similarly situated taxpavers
who were able to comply with the policy managed
to escape prosecution, In deciding whether criminal
prosccution is warranted under the facts of this
case, with or without the additional element of *15
compliance with the Voluntary Disclosure Policy,
this Court, in such a vacuum, is not prepared to
substitute its discretion for that of the IRS.

Therefore, the Court finds that Zuckerman did not
comply with the Voluntary Disclosure Policy, and
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that even if he had, there is no basis here to warrant
dismissal of the indictment. Therefore, Zuckerman's
motion to dismiss the indictment is denied.

C. As to production of the privileged memo

[3] Zuckerman's final objection to the Magistrate
Judge's Report and Recommendation concerns a
ruling by Judge Boylc that a Criminal Reference
Letter prepared by Robert Manno, Senior District
Counsel for the IRS, was protected by attorney-cli-
ent and attorney work product privileges. Although
Zuckerman devotes an entire bullet point to this is-
sue in the introductory section of his objections to
the Report and Recommendation, his brief offers no
significant analysis of the issue or of Judge Boyle's
ruling, and merely refers the Court to a letter bricf
on the issuc submitted to Judge Boyle at the close
of the hearing. That letter brief raises two main ar-
guments: (i) that the Government waived any priv-
ilege by calling Senior IRS Attorney Ronald Roth-
man as a witness and questioning him about the
conclusions he wrote about to Marino, and (it} that
the letter is discoverable under Fed R.Crim.Pro.
26.2 and the Jencks Act, 18 U1.S.C. § 3500,

The record on this issue is somewhat unclear. Roth-
man testified that he discussed the Voluntary Dis-
closure Issues in this case with Marino, who was
the ultimate decision-maker on whether Zuckerman
should be prosecuted. Rothman stated that he pre-
pared a Criminal Reference Letter, and that Marino
concurred in it. However, the letter received by
Judge Boyle in camera is signed by Marino, not
Rothman. In that letter, Marino merely states “This
case was reviewed by Special Litigation Assistant
Ronald F. Rothman,” but the letter makes no refer-
ence to any document prepared by Rothman.

Assuming, for purposes of analyzing Zuckernman's
arguments, that the Marino letter should be treated
as the equivalent of Rothman's letter, the Court 13
nevertheless persuaded that no waiver of privilege
has taken place. The testimony at the hearing was
merely that Rothman prepared a Criminal Refer-
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ence Letter that included a report on the Voluntary
Disclosure issue and made a recommendation to
Marino; Rothman did not testify about what his re-
commendation was or any of the details regarding
his analysis. Disclosure of a general description of
the subject matter of a privileged communication
does not operate as a waiver of the privilege; in
fact, a description of the subject matter of a priv-
ileged docurnent is usually required in order to pre-
serve the privilege. See e.g. Fed R.Civ.P, 26(b)(5}
(“When a party withholds information otherwise
discoverable under these rules by claiming that it is
privileged ... the party shall make the claim ex-
pressly and shall describe the nature of the docu-
ments ... in a manner that, without revealing in-
formation itself privileged or protected, will enable
other parties to assess the applicability of the priv-
ilege or protection.”) (emphasis added); Local Civil
Raule 26 2{aX2MA) (“where a claim of privilege is
agserted ... the following information shall he
provided in the objection ... for documents: ... (i)
the general subject matter of the document.”).

Rothman's testimony was elicited to oppose Zuck-
erman's argument that the appropriate IRS official
did not authorize the criminal prosecution, and
merely established that Marino, the appropriate of-
ficial to institute a prosecution, did, in fact, make
such an authorization. Because the Government at
no time sought to introduce any evidence regarding
"the content of the Criminal Reference Letter, but
merely indicated a signed letter existed, this Court
fails to see how the Government can be said to have
waived its privilege in the contents of the docu-
ment.

*16 [6] Moreover, the Court agrees with Judge
Boyle that the Criminal Reference Letter is not dis-
coverable under Fed R.Crim.P. 16{a}{2). That Rule
specifically cxempts from discovery “internal gov-
ernment documents made by the attorney for the
government ... in connection with the investigation
or prosecution of the case.” Clearly this letter fits
within that definition. As to Zuckerman's argument
that the letter is Jencks Act materials, this Court
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merely notes that the Jencks Act requires the gov-
ernment to produce statements by povernment wit-
nesses only after the witness has testified at trial.
US v AMcKay, 70 ¥.Supp.2d 208, 213
(E.DNY.1999). Nothing in that act provides a
basis for the Court to direct the government to turn
over statements prior to that time. {3 v. Algfe, 667
F.2d 569 (6th Cir.1982y; U.S. v Percevawdi, 490
F.2d 126 (2d Cir.1974). Thus, Zuckerman's demand
for the letter under the Jencks Act at this stage of
the litigation is premature, and the Court need not
address whether it is discoverable under that act at
this time.

In conclusion, Zuckcrman's objections to Judge
Boyle's Report and Recommendation are denied in
all respects.

CONCLUSION

For the foregoing reasons, Zuckerman's objections
to Judge Boyle's Report and Recommendation of
Fcbruary 3, 2000 are DENIED. This Court adopts
the Report and Reccommendation in its entirety.
Furthermore, Zuckerman's motion to dismiss the in-
dictment is DENIED.

SO ORDERED

E.D.N.Y.,2000.
U.S. v. Zuckerman
88 F.Supp.2d 9, 87 A.F.T.R.2d 2001-603

END OF DOCUMENT
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Media e Agency - Office of the
Services Services o Comptrolier
News Releases Comptroller Offers "Tax Do Over' to Marylanders Who
2009 News Releases OWe BaCk Taxes

2008 News Releases
2007 News Releases
2006 News Releases

Two-Month Tax Amnesty Goes Into Effect Tomorrow

2005 News Releases ANNAPOLIS, MD (August 31,2009) - Maryland Comptroller Peter Franchot today announced
that a two-month tax amnesty beginning September 1, gives delinquent taxpayers one last
Publications apportunity to come clean by paying thefr tax liability and one half of the interest owed
Administrative News without fear of criminal prosecution. Previcusly assessed fraud penalties will not be waived.
ReveNews newsletter
Bogklets & Brochures Taxpayers who fail to take advantage of this amnesty period face fines and possible jail

sentences if they have not reported, paid, or under reported their tax liabilities prior to
Photo and Video Archive December 31, 2008. Previously assessed fraud penalties will not be waived.

Maryland Tax Amnesty begins September 1, 2009, and ends Qctcber 30, 2009, Taxpayers
who qualify for the program include those whe have failed to file a return or pay eligible tax
liabilities due on or before December 31, 2008, or have underreported taxes due on or
before that date. Taxpayers under criminal investigation by the Attorney General's Office, a
state prosecutor, or a state's attorney are not eligible for amnesty from criminal
prosecution.

Contact Information

The following taxes are eligible for amnesty:

Personal Income Tax

Employer Withholding Tax
Corperate Income Tax

Sales and Use Tax

Admissicns and Amusement Tax

"We're giving delinquent taxpayers a rare cpportunity,” Comptrcller Peter Franchot said.
"Taxpayers who choose not to participate should be aware that they face severe criminal
and civil penalties."

Under this amnesty proegram, approved participants will have half the unpaid interest waived
on their outstanding liability along with all unpaid civil penalties. Taxpayers can either pay
the entire amount in full immediately or set up a payment plan that must be settled by
December 31, 2010, Full payments can be made by Amnesty BillPay, credit card, check or
money order, Taxpayers taking advantage of the payment plan option must include a 10
percent down payment and expect future payments to be direct debited from their bank
account,

Taxpayers who participated in the last tax amnesty are not eligible for this year's program
for the same tax type. Businesses with more than 500 employees in the United States or
that are members of a ccrporate group with mecre than 500 employees in the United States
are also not eligible. Additicnally, businesses eligible for the July 1, 2004 through November
1, 2004 settlement period as provided in Chapter 557 of the Acts 2004, can not be granted
amnesty.

Previous tax amnesty periods were held in Maryland in 1987 and 2001. During the last
amnesty program, the Comptroller's office collected $39.4 millicn, Legisiative analyst
project this year's program will bring in $5-10 million for the state's general fund. Currently,
Delaware, Louisiana, Maine and Oregen are also helding amnesty campaigns.

"Maryland taxpayers should have no expectation that amnesty will be offered again,"
Comptroller Franchot said. "Delinquent taxpayers should come forward and take advantage
cf this limited opportunity,” he added.

To obtain a tax amnesty application and other tax forms, visit www.marylandtaxes.com or

http://www.marylandtaxes.com/publications/nr/2009/pr1 04.asp 9/21/2010
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call 416-260-7980 frem central Maryland, or 1-B00-MD-TAXES from elsewhere. The
agency's web site also features an interactive tax amnesty interest calculator to help
determine the amount of tax owed, Taxpayers with an cutstanding liability can also use the
notice number on bills up to six months old to determine their amnesty liability through the
agency's Amnesty BillPay application.

In persen help is available at the agency's 11 local offices, A list of offices can be found on
the Comptroller's Web site.

On October 30, the program's final day, the Comptroller's field offices in Hagerstown,
Salisbury Wheaton, Baltimore and Annapolis will be open untit 8 p.m. and extended phone
coverage wil! be available,

Contact: Lisa Lester (410) 260-7210, cffice (410) 858-7868, cell
Christine Feldmann (410) 260-6346 (office), (443)-336-0215 (cell)

© 2010, Comptroller of Maryland. All Rights Reserved. Contact Us | Your Rights as a Taxpaver | Privacy Policy
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Media < Agency P Office of the
Services Services Comptroller
News Releases Comptroller Reminds Taxpayers:Tax “Do Over”
2005 Hews Releascs Deadline, One Month Away

2008 News Releases
2007 News Releases

Maryland Tax Amnesty Period Ends October 30
2006 News Releases

2005 News Releases ANNAPOLIS, Md. {September 30, 2009) - Maryland Comptroller Peter Franchot reminded
taxpayers today that the deadline for the state’s tax amnesty is approaching and ends
Publications October 30. Tax amnesty gives delinquent taxpayers one final oppertunity to pay their
Administrative News Maryland tax liability with only one half of the interest cwed and no fear of criminal
ReveNews newsletter prosecution.

Booklets & Brochures
*I remind delinquent taxpayers that they only have one month left to take advantage of this
Photo and Video Archive rare opportunity and clean the slate with the state,” Comptroller Peter Franchot said.

Since amnesty began on September 1, 2009, the Comptroller’s office has received more
than 4,500 calls and has had more than 1,200 people take advantage of the program, either
setting up payment plans or paying the liability in full, Thus far, nearly $2.2 millien has been
received in back tax and interest.

Contact Information

Taxpayers who fail to take advantage of this amnesty period face fines and possible jail
sentences if they have not reported, paid, or under reported their tax liabilities prior to
December 31, 2008. Previously assessed fraud penalties will not be waived.

Taxpayers who qualify for the program include these who have failed to file a return or pay
eligible tax liabilities due on or before December 31, 2008, or have underreported taxes due
on or before that date. Taxpayers under criminatl investigation by the Attorney General’s
Office, a state prosecutor, or a state’s attorney are not eligible for amnesty from criminal
prosecution,

The following taxes are eligible for amnesty:

¢ Personal Income Tax

» Employer Withholding Tax

« Corporate Ingcome Tax

s Sales and Use Tax

+ Admissions and Amusement Tax

Under this program, approved participants will have half the unpaid interest waived on their
outstanding liability along with all unpaid civil penalties. Taxpayers can either pay the entire
amount in full immediately or set up 2 payment plan that must be settled by December 31,
2010. Full payments can be made by Amnesty BillPay, credit card, check or money order.
Taxpavyers taking advantage of the payment plan option must include a 10 percent down
payment and expect future payments to be direct debited from their bank account.

Taxpayers who participated in the last tax amnesty are not eligible for this year’s program
for the same tax type. Businesses with mare than 500 employees in the United States or
that are members of a corporate group with more than 500 employees in the United States
are also not eligible. Additionally, businesses eligible for the July 1, 2004 through November
1, 2004 settlement period as provided in Chapter 557 of the Acts 2004, can not be granted
amnesty.

Previous tax amnesty periods were held in Maryland in 1987 and 2001. During the last
amnesty pregram, the Comptroller’s office collected $39.4 mitlion. Legislative analyst
project this year’'s program will bring in $5-10 million for the state’s general fund. Currently,
Delaware, Louisiana, Maine, Oregon and Virginia are also holding amnesty campaigns.

“Maryland taxpayers should have no expectation that amnesty wilt be offered again,”
Comptrofler Franchot said. "Delinquent taxpayers should come forward and take advantage

http://www.marylandtaxes.com/publications/nr/2009/pr109.asp 9/21/2010
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of this limited opportunity,” he added.

To obtain a tax amnesty application and other tax forms, visit www.marylandtaxes.com or
call 410-260-7980 from central Maryland, or 1-800-MD-TAXES from elsewhere, The
agency’s Web site also features an interactive tax amnesty interest calculator to help
determine the amount of tax owed., Taxpayers with an cutstanding liability can also use the
notice number on bills up to six months old to determine their amnesty liability through the
agency’s Amnesty BillPay application.

In person help is available at the agency's 11 local offices. A list of offices can be found cn
the Comptreller’s Web site. On October 30, the program’s final day, the Comptroller's field
offices in Hagerstown, Salisbury Wheaton, Baltimore and Annapaclis will be open until 8 p.m.
and extended phone coverage will be available.

#HEH#

Contact: Lisa Lester {(410) 260-7210 {office), 410-858-7868 (cell}
Christine Feldmann (410) 260-6346 (office), (443)-336-0215 (cell}
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DC Tax Amnesty Update

{Washington, DC) - With a little mere than three weeks [eft in the DC Tax Amnesty, many taxpayers are taking advantage of the program fo pay
their delinquent tax bills and satisfy their debt. To date, $2 million has been coliected from more than 2,800 delinguent individual and business
taxpayers, Interest in the program is high. For the period of August 2-September 3, maore than 14,000 telephone, web, email, and in-person
contacts were made with the Office of Tax and Revenue (OTR} regarding the amnesty program.

"The DC tax amnesty is on track to reach its $20 million goal,” said Stephen M. Cordi, deputy chief financial officer for the District’s Office of Tax
and Revenue, “The bulk of state tax amnesty receipts are typically received in the last few days of an amnesty. In Pennsylvania's highly
successful tax amnesty which ended on June 18, 2010, for instance, 71 percent of its receipts were aftributable to the |ast four days of the
campaign."

Individuals who do not take advantage of the amnesty may find themselves with less money in their paychecks. The District will ask their
employers to reduce withholding allowances to zero.

*These opportunities are infrequent, so taxpayers should take advantage of this one,” Cordi warned. The last ime the District held an amnesty
was 1985,

Businesses that take credit cards may want o review their past returns. Beginning next vear, credit card companies will report sales revenues
to the Internal Revenue Service which will share the information with states and the District. Discrepancies could trigger an audit.  Busingsses
that have underreported sales are well advised to file amended returns.

The program, which waives ali penalties and collection fees, began August 2 and ends September 30, 2010, To obtain amnesty, all outstanding
taxes and interest must be paid in full. Real property taxes and the ballpark fee are not included in the amnesty.

Mare information on the DC Tax Amnesty program may be found at www.dctaxamnesty.com. Information is available in multiple languages.
Taxpayers with questions regarding the Tax Amnesty program or amount owed should call OTR at {202} 727-4TAX (4828), via email at
dctaxamnesty@dc.gov or visit the Customer Service Center at 1101 4th Street, SW Suite W270, Washington, DC 20024. The center is open
Monday to Friday from 8:15 am to 5:30 pm.

Telephone Direclory by Topic + Agencies - DG Council - Search - Elecied Ofiicials - Feedback - Translations - Accessibility - Privacy & Security - Terms & Conditions
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DC Tax Amnesty Program

# FREE VOURSELF OF TAX FENALYIES

From August 2 through September 30, 2010, you have a one-time opporiunity
fo have penalties and fees waived upon the payment of overdue DC taxes and

interest without fear of criminal penalties.

* WHO OBALIFIESY
Individuals and businesses with unpaid DC tax obligations relating to returns

with a due date prior to December 31, 2009 are eligible to participate. Real

property taxes and the ball park fee are not eligible for the amnesty program.

* APPLY HOW
Find out options on how to apply, pay and calcutate the interest on your unpaid

DC taxes to submit your returns by September 30, 2010.

Download the Amnesty Application (.pdf 844k)
DC Tax Forms

http://www.dctaxamnesty.com/

Page 1 of 1

Questions?

Call: 202-727-4TAX (4829)

Email: dctaxamnesty@dc.gov

For assistance in other
languages, please call: 202-
727-4TAX (4829)

Downloads

Amnesty Application (.pdf
844k)

DC Tax Forms

English FAQ (.pdf 1.2mb)
Spanish FAQ (.pdf 1.3mb)
Karean FAQ {.pdf 1.4mb)
Viethamese FAQ (.pdf 2.8mb)
Chinese FAQ (.pdf .9mb)

Get Adobe Reader
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DC Tax Amnesty Program - About

PRy ooy SR EOUSET Tauen Moer Tepousy Sefaanrn 3R 2018

About

The District of Columbia is offering a tax amnesty from August 2 to September
30, 2010. During this limited timeframe, individuals, businesses and other
entities with unpaid DC tax obligations are eligible to receive an abatement of

penalties and fees due without fear of criminal penalties.

The amnesty program applies te the following types of taxes delinquent prior to
December 31, 2009;

Individual Income
Corporate and Unincorporated Franchise
Withholding

Sales and Use
Personal Property
Fiduciary Income
Motor Fuel

Special Event
Gross Receipts
Estate

Tobacco

Toll Communicaticn

Real property taxes and the ball park fee are not eligible for the amnesty

program.

The Office of Tax and Revenue {OTR) is mailing amnesty eligibility notices to
taxpayers shown on its records as having amnesty-eligible liabilities.
Taxpayers who have not filed returns which should have been filed pricr to
December 31, 2009 should complete those returns and file them with a DC

Amnesty Application, together with full payment of the tax and interest due.

http://www.dctaxamnesty.com/about/index.htm

Page 1 of 2

Questions?

Call; 202-727-4TAX (4829)

Email: dctaxamnesty@dc.gov

For assistance in cther
languages, please call: 202-

727-4TAX (4829)

Downloads

Amnesty Application (.pdf
844k)

DC Tax Forms

English FAQ (.pdf 1.2mb)
Spanish FAQ {.pdf 1.3mb)
Korean FAQ (.pdf 1.4mb)
Vietnamese FAQ (.pdf 2.8mb)
Chinese FAQ (.pdf .9mb)

Get Adobe Reader
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DC Tax Amnesty Program - About

If you have any questions regarding the amount you owe, you should contact
The Office of Tax Revenue {OTR) at (202) 727-4TAX (4829) or via emai

dclaxamnesty@dc.qgov .

To calculate the amount of interest that you owe, go to the Interest Calculator.

Just enter the amount of tax due, the original due date and the date upon
which you will make payment, and the amount of interest you need to include

will be produced.

To learn more about the amnesty program, review the Frequently Asked

Questions or ¢all The Office of Tax Revenue (OTR) at (202) 727-4TAX(4829).

http://www.dctaxamnesty.com/about/index.htm

Page 2 of 2
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DISTRICT OF COLUMBIA TAX AMRESTY

The District of Columbia is offering a tax amnesty from August 2 to September 30, 2010. During this limited timeframe, individuals,
businesses and ather entities with unpaid DC tax obligations are eligible to raceive an abatement of penalties and fees due without fear
of criminal penalties,

The amnesty program applies to individual inceme, corporate and unincarporated franchise, withholding, sales and use, personal
property, fiduciary income, motor fusl, and special event taxes delinquent prior to December 31, 2009, Also included are gross receipts,
gstate, tobacca, and toll communication taxes. Reaf property taxes and the ball park fee are not eligible for the amnesly program.

To learn more about the amnesty program, review the frequently asked questions below, visit www.dctaxamnesty.com,
or call {202) 727-4TAX {4829).

FREQUENTLY ASKED QUESTIONS

1. What is the DC tax amnesty? 6. How can [ find cut hiow miuch | owe in back taxes?

The DC tax amnesty is a one-time opportunity o have
penalties and fees waived upon the payment of overdue
D{ taxes and interest without fear of criminal penalties.

. When will the amnesty ke held?
The amnesty period will be heid from August 2 through
September 30, 2010.

. Who gualifies for the tax amnesty pragram?

Individuals and businasses with unpaid DC tax obligations
relating to returns with a dua date prior to December 31, 2008
are eligible to participate.

. What is the henefit to the taxpayer of the

amnesty program?

The benefit of the DC tax amnesty is the waiver of penalties
and collection fees and the avoidance of criminal penalties
upon the payment of taxes and interest due.

. What tax pericds are eligible under the amnesty?
All tax periods coverad by returns with a due date prior to
Decamber 31, 2009 are eligible.

If you have any questions regarding the amount you awe,

yau should contact the Office of Tax Revenue (OTR) at

(202) 727-4TAX (4829} or via email at detaxamnesty@dc.gov.
The Office of Tax and Revenue is mailing amnesty sligibifity
notices to taxpayers shown on its records as having amnesty-
eligible liabilities. Taxpayers who have not filed returns
which should have heen filed prior to December 31, 2009
should complate those returns and file them with a DG
amnesty appiication, together with fult payment of the

tax and interest due.

. How do 1 obtain an amnesty application and the

agpropriate tax forms?

The amnesty applicaticn and returns for eligible periods
are available on the web at www.dctaxamnesty.com,
or by visiting OTR's Customer Service Centar at 1101
Ath Strest, S.W., Suite W270, Washington, DG 20024,

. What is the latest daie to submit an ammesty

application?
An amnesty application ar payment of an amnesty bill must
be filed or postmarked by September 30, 2010,

Government of the District of Columbia
DOffice af the Chief Financial Officer



9. How do I make an amnesty payment?
You may make an amnesty payment by attaching a check
or money order to your amnasty application and return or
with the amnesty bill stub or by e-Check or credit card through
www.officialpayments.com. A convenience fee is charged
by Otficial Payments Corporation for credit card payments,
Payments may also be made in person at the Office of
Tax and Revenue, 1101 4th Street, S.W., Suite W270,
Washington, DC 20024.

10. How many back years do [ have to file and pay
to qualify for the amnesty?
There is no statute of limitations for unfiled returns. You
should, therefare, file and pay far all unfilad returns. if you
file less than all-unfilad returns, you will receive amnesty
cnly for the returns actually filed with the tax and interest
dug paid in full.

11. Where do | mail amnesty tax returns and payments
| am submitting through the amnesty program?
Office of Tax and Revenue
PO Box 470
Washington, DC 20044

12. What are the consequences if | owe taxes and do not
participate in the anmesty program?
The City Council has authorized the Office of Tax and Revenue
to instruct employers to increase withholding tax coliections
from tax delinguents. Individuais wha do not take advantage
of the tax amnesty should expect their employers to increase
the amount of monay taken from their paychecks.

Business taxpavers wha have underreported their sales should
know that their credit card receipts will be reported through
the IRS to OTR beginning in 2011, This will enable OTR 1o
identify and select for audit underreparters for 2011 and prior
vears. Business taxpayers who may have underreported their
szles are well-advised 1o take advantage of the amnesty.

13. Are payment arrangements available?
No. Taxpayers must pay the fuli amount of taxes and
interest due on amnesty biils and returns filed with amnesty
applications by September 30, 2010.

14. Wili collection fees be waived under the amnasty?
Yes. Upon payment of taxes and interest due, collection fees
charged for cases sent 1o collection agencies or referred for
internal collection will be waived.

Assistance available in other languages, please call 202-727-4TAX {4829)

6.

11

8.

. How do | calculate how much interast § owe under

the amnesty program?

A web-based interest calculator is available at
www.dctaxamnesty.com. Just enter the amount of tax due,
the original due date and the data you will make payment, and
the amount of interest you need to include will be calculated.

If I am currentiy on a deferred payment plan, can | stiil
apply for tax amnesty?

Yes. Whether your payment plan is with OTR or a private
collection agency, you should have received a notice of
amnesty eligibility. Simply subiract any deferred payments
you may have mads since the bill was produced and return the
amnesty il stub, together with the remaining payment due.

Wil my tax return information be disclesed to the IRST
Yes, under the terms of existing exchange of information
agreements, OTR must disclose tax return information to

the IRS. Taxpayers who are filing returns with OTR for which
they have not filed a companion federal return should make
appropriate arrangements with the [RS.

What should | do if | disagree with or have paid the
amount of taxes and interest shown on my amnesty hitl?
You should contact the Office of Tax and Revenue right away
to resolve the issue. If there is an error, we will provide you
with a revised amnesty bill. I the issue is not resolved before
the end of the amnesty period, you should pay the bill you
have and seek a refund after the amnesty.

FREE YOURSE(F F.TAX PERALTIES

PaY Youn Det
Ihou
MOl ThRoug Seprgppaer 1ES

Government of the District of Columbia
Office of the Chiet Financial Officer
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m  Government of the District of Columbia

M (ffice of the Chief Financial Officer

Application for Tax Amnesty
August 2, 2010 through September 30, 2010

Par Youn

~0F X pg
UE
manuan HOUENT Tags
i

PART 1 - PLEASE TYPE OR PRINT THE INFORMATION REQUIRED

Namg Social Security Number ___

Spouse’s Name if Joint Liability Social Security Number

Business Name (if applicable Federal Employer |dentification Numbaer
Mailing Address Daytime Telephone Numbar

Email Address

City State Zip Code

PART 2 — TAX TYPES ELIGIBLE FOR AMNESTY (Check One/

O Individual Income Tax O Corporate Franchise Tax O Sales and Use Tax O Unincorporated Franchise Tax
O Employer Withholding Tax O Motor Fuel Tax O Personal Praperty Tax O Fiduciary Income Tax
(O Special Events (O Tobaceo Tax (O Gross Receipts (O Toll Telecommunications (Okstate Tax

PART 3 - PERIODS OWED AND AMDUNTS DUE A separate amnesty application must be completed for each tax type
ENTER TAX PERIOD TYPE OF RETURN TAX INTEREST TOTAL

Period Ending Original / Amended Amount of Tax Due Amount of fnierest Due Total for Each Row
Month/Year (Ex. 12/2008)

f O 10
f O 10
I O 10
/ O 0

From Supplemental Form, if additional lines are required

TOTAL:

AMOUNT DUE
Make check or money order payable to the DC Treasurer. Include SSN or FEIN, "dmnesty”, and tax perfod(s) on your

payment. Mail return and payment to: Qffice of Tax and Revenuie, PO BOX 470, Washingron, DC 20044

i certify that [ have read all the information on this application and that | am eligible for TAX AMNESTY under the faw. | also certify that all statements
and attachments are true, complete and correct to the best of my knowladge.

Signature of Taxpayer Date
Signature of Spouse Date
FORM AM-10

Application for Tax Amnesty
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Virginia Tax Amnesty Guidelines

These guidelines and rules are published by the Department of Taxation ("TAX") to
provide guidance to taxpayers and tax practitioners regarding the 2009 Virginia Tax
Amnesty program. The purpose of the program is to provide delinquent taxpayers with
relief, as well as increase and accelerate the collection of delinquent taxes.

The 2008 Acts of Assembly, Chapter 611, estabiished the 2009 Virginia Tax Amnesty
program. In accordance with Va. Code § 58.1-1840.1(C), this document establishes the
guidelines and rules for the procedures for participation in the program. The guidelines
and rules issued by the Tax Commissioner are exempt from the Administrative Process
Act (§ 2.2-4000 et seq.).

|. Definitions

The term "Amnesty" means the 2009 Virginia Tax Amnesty program.

The term "amnesty benefits” means the provisions of Va. Code § 58.1-1840.1(D)(2),
which allow for the waiver of all penalties and one half of the accrued interest upon
payment of the full amount of the tax and one half of the amount of accrued interest
due.

The term "amnesty eligible," as applied to any tax bill, tax assessment or delinquent
return liability, means that such biil, assessment, or return liability meets the eligibility
requirements set forth in Section Il1 of these guidelines.

Il. Overview of the Program

The 2009 Virginia Tax Amnesty program, titled Get Square VA, will run for a 60-day
period, beginning on October 7, 2009, and ending on December 5, 2009. Generally,
taxes administered or collected by TAX are eligible for Amnesty.

For amnesty eligible tax assessments or delinquent return liabilities, all penalties and
one half of the accrued interest will be waived upon payment of the full amount of the
tax and one half of the amount of accrued interest due. If an assessment or delinquent
return is not eligible for amnesty benefits, or if a taxpayer does not comply with the
requirements of Amnesty, penalties and interest will not be waived.

At the conclusion of Amnesty, any tax liability that was eligible for amnesty benefits, but
remains unpaid, will be subject to a 20 percent post-amnesty penalty. The penalty
applies to unpaid taxes only, not to outstanding balances of penalties or interest. The
20 percent amnesty penalty will be in addition to all other penalties.



Guidelines and Rules for the 2008 Virginia Tax Amnesty Program
September 28, 2009

lll,_Eligibility

Generally, individuals and businesses can participate in Amnesty to satisfy tax bills and
file delinquent returns for taxes that are administered by TAX. In order to qualify, bills
must be related to an amnesty eligible tax type and period and have an assessment
date on or before July 9, 2009, while returns must be applicable to an eligible tax type
and period. A complete list of the taxes and periods eligible for Amnesty is detailed
below.

Eligible Periods for the 2009 Virginia Tax Amnesty Program

Types Administered by TAX

Periods Eligible for Amnesty

Aircraft Sales Tax

Month of May 2009 and prior

Aircraft Consumer Use Tax

Returns due by July 9, 2009 and prior

Apple Excise Tax

Taxable Year 2008 and prior

Bank Franchise Tax

Taxable Year 2008 and prior (state portion
only)

Business Consumer's Use Tax

Month of May 2009 and prior

Cable Television Public Rights-of-Way Fee

Month of May 2009 and prior

Cigarette Tax

Filings due by July 9, 2009 and prior

Cigarette Consumer Use Tax

Month of May 2009 and prior

Communications Sales and Use Tax

Month of May 2009 and prior

Corn Assessment

Quarter ending March 2009 and prior

Corporate Income Tax

Taxable Year 2007 and prior

Cotton Assessment

Quarter ending March 2009 and prior

E-911 Tax on Land Line Telephone Service

Month of May 2009 and prior

Egg Excise Tax

Month of May 2009 and prior

Employer Income Tax Withholding

Month of May 2009 and prior

Estate Tax

Returns due by March 30, 2008 and prior

Fiduciary Income Tax

Taxable Year 2007 and prior

Forest Products Tax

Quarter ending March 2009 and prior

Individual Consumer's Use Tax

Returns due by May 1, 2009 and prior

Individual Income Tax

Taxable Year 2007 and prior

Litter Tax

Taxable Year 2008 and prior

Moter Vehicle Fuel Sales Tax

Month of May 2009 and prior

Pass-Through Entity Information Return

Taxable Year 2007 and prior

Peanut Excise Tax

Semi-Annual for December 31, 2008 and
prior

Recordation Tax

Filings due by July 9, 2009 and prior

Page 2




Guidelines and Rules for the 2009 Virginia Tax Amnesty Program

September 28, 2009

Types Administered by TAX

Periods Eligible for Amnesty

Retail Sales Tax

Month of May 2009 and prior

Rolling Stock Tax on Railroads and Freight Car
Companies

Taxable Year 2008 and prior

Sheep Assessment

Quarter ending March 2009 and prior

Small Grains Assessment

Quarter ending March 2009 and prior

Soft Drink Excise Tax

Taxable Year 2007 and prior

Tire Recycling Fee

Quarter ending March 2009 and prior

Tobacco Products Tax

Month of May 2009 and prior

Use Tax

Month of May 2009 and prior

Vending Machine Sales Tax

Month of May 2009 and prior

Watercraft Sales Tax

Month of May 2009 and prior

Watercraft Consumer Use Tax

Returns due by July 9, 2009 and prior

Eligible taxable periods are calculated from the criginal due date of the tax return,

without consideration of filing extensions.

The following are not eligible for amnesty benefits:

1. Bilis and accounts paid before October 7, 2009;

2. Federal tax assessments:

3. Local tax assessments;

4. Bills with an assessment date after July 9, 2009, with certain exceptions for bills
issued during the Amnesty period (see Section IV and V);

5. All obligations of a taxpayer under criminal investigation or prosecution for filing a

fraudulent return or failing to file a return with the intent to evade the tax; and

6. All obligations of a taxpayer with an active jeopardy or fraud assessment.

IV. Terms

To receive the benefits of Amnesty, the taxpayer must pay all of the tax due and one
half of the accrued interest for any amnesty eligible bill or delinquent return. An

application form is not required for Amnesty.

Amnesty benefits will be granted on a bill-by-bill or return-by-return basis. For
example, if a taxpayer has three outstanding bills and three delinquent returns, but
cannot pay all of the tax and half of the accrued interest for all items, the taxpayer may
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Guidelines and Rules for the 2009 Virginia Tax Amnesty Program
September 28, 2009

still participate in Amnesty to satisfy some of the amnesty eligible bills and/or delinquent
returns. The taxpayer may choose to pay only two amnesty eligible bills under Amnesty
and receive amnesty benefits for those bills. Taxpayers are not required to satisfy all
outstanding bills and delinquent returns in order to participate.

Payments Related to Bills

With respect to amnesty eligible bills with an assessment date on or before July 9,
2009, payments must be postmarked by December 5, 2009 to qualify for amnesty
benefits. Payments sent to TAX without a specified bill number will be applied to bills
that are amnesty eligible first in order from smallest to largest Amnesty Amount Due and
then to non amnesty eligible bills from newest to oldest. For example, suppose a
taxpayer has four outstanding tax bills, two of which qualify for Amnesty. Bill 1is not
amnesty eligible and the amount due is $500. Bill 2 is amnesty eligible and the
Amnesty Amount Due is $100. Bill 3 is not amnesty eligible and the amount due is
$100. Billi 4 is amnesty eligible and the Amnesty Amount Due is $250. if the taxpayer
sends a payment without a specified bill number, the payment will first be applied to Bill
2 as it is the smallest amnesty eligible bill. If there is any remaining payment after Bill 2
is satisfied, it will be applied to Bill 4 as it is the other amnesty eligible bill.

Payments Related to Returns

In order to receive the amnesty benefits, taxpayers are required to file by December 5,
2009 all relevant tax returns and associated documentation, such as statements of
income, W-2's, etc. as would have been required if the return had been filed timely and
properly. Taxpayers who underreported income, or overstated exemptions or
deductions must file an amended return by December 5, 2009 to receive amnesty
benefits. Payment of any additional tax should accompany the return.

Taxpayers who send returns for an amnesty eligiblie tax and an amnesty eligible period
without payment or with insufficient payment will be assessed for any additional tax,
penalties and interest due. If the assessment is paid under the amnesty terms by the
end of the amnesty period, or within 30 days of the date the assessment was issued,
whichever is later, the taxpayer will receive amnesty benefits.

Interest

An interest rate of 8 percent, which is the average of the interest rate charged over the
preceding 5 years as required by Va. Code § 58.1-1840.1(E), will be used to determine
the interest on previously unfiled returns or underreported income. Interest will be
calculated from the due date of the return through October 6, 2009. Interest for
previously delinguent returns or amended returns can be calculated using the Interest
Calculator located on the Amnesty website, www.GetSquareVA.com.
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Refunds

Refunds for previously unfiled tax returns are subject to the three-year statute of
limitations regarding refunds as set forth in Va. Code §§ 58.1-499 and 58.1-1823.
Taxpayers may receive a refund (or credit toward other liabilities) for an overpayment
reported on a previously unfiled return or amended return only if the return is filed within
three years from the original due date of the return.

if a taxpayer files an amended return during Amnesty that reduces his tax liability, the
taxpayer will not receive amnesty benefits. A refund will be issued when the amended
return amount due is less than the amount of payments received for the original return.
In addition, refunds will be issued to taxpayers who overpay their amnesty amount
through oversight or miscalculation.

All refunds issued in connection with Amnesty transactions are subject to offset against
outstanding Virginia tax bills, as well as amounts owed to state and local government
agencies and to the Internal Revenue Service.

Continued Collections

TAX will continue normal collection activities before, during, and after Amnesty. A
taxpayer who chooses to wait until the amnesty period begins to pay an assessment
faces the risk of collection action. Audits, liens, padiockings, revocations, and pending
court actions will not cease during the amnesty period.

TAX will request criminal warrants during the amnesty period only to the extent that no
other reasonable option exists and that a delay in the resclution of the case would
jeopardize the interests of the Commonwealth. Once the amnesty period has ended,
normal criminal prosecution activity will resume.

Impact of Taking Amnesty

When TAX receives an amnesty payment for an assessment, such payment will be
deemed to be the taxpayer's revocation of the right to all current or future additional
administrative or judicial appeals.

V. Special Cases

Assessments That Do Not Include Tax

Penalty only assessments for amnesty eligible tax types and periods will be waived
under Amnesty and the taxpayer will not be required to take any action to qualify for
amnesty benefits on such assessments.
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if a taxpayer has an amnesty eligible assessment for penalty and interest or interest
only and the total amount of interest for all such bills is less than or equal to $50, the
penalty, if applicable, and interest will be waived under Amnesty if none of the amnesty
eligible assessments of the taxpayer include tax. The taxpayer will not be required to
take any action to qualify for amnesty benefits on such assessment.

if a taxpayer has an amnesty eligible assessment for penalty and interest or interest
only and the total amount of interest for all such bills is greater than $50, the penalty, if
applicable, and 50 percent of the interest will be waived under Amnesty if the taxpayer
pays the remaining amount of the interest according to Amnesty terms and if none of
the amnesty eligible assessments of the taxpayer include tax. TAX will issue amnesty
notices for affected accounts showing how much interest must be paid in order for the
taxpayer to receive amnesty benefits.

Payment Plans

Taxpayers who have entered into a payment plan with TAX or any private collection
agency contracted by TAX prior to the beginning of Amnesty will be permitted to
continue on those plans, regardless of whether they can or do participate in Amnesty.
They will not be subject to the 20 percent amnesty penalty provided they remain current
on their pre-existing plans. See Section VI for more information. if the taxpayer fails to
make timely payments or otherwise fails to comply with the terms of any pre-existing
plan, the 20 percent penalty will be applied.

Taxpayers who have entered into and are current with a payment ptan with TAX or any
private collection agency contracted by TAX prior to the beginning of Amnesty will be
permitted to participate in Amnesty. If the bill is amnesty eligible and full payment is
made according to amnesty terms during the amnesty period, that bill will receive
amnesty benefits.

Taxpayers may enter into payment plans during Amnesty, but will not receive amnesty
benefits unless full payment is made within the amnesty period. Taxpayers who enter
into payment plans during Amnesty will not be subject to the 20 percent amnesty
penalty provided they remain current on their payment plans. If the taxpayer fails to
make timely payments or otherwise fails 1o comply with the terms of any payment plan,
the 20 percent penalty will be applied.

Bills on Stop Prior to Amnesty

In certain circumstances, TAX will place a bill on stop, which means that there will be a
temporary hold on collection action and penalty and interest updates. A bill on stop
prior to Amnesty will be updated for penalty and interest so that the amnesty notice will
reflect the proper amount that must be paid in order for a taxpayer to receive amnesty
benefits.
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For example, if a taxpayer files a formal appeal under Va. Code § 58.1-1821 for a bill,
that bill will be placed on stop while the appeal is processed. Prior to Amnesty, the
taxpayer's bill will be updated to reflect penalty and interest amounts through October 6,
2009, so that the amnesty notice mailed to the taxpayer includes the correct amount the
taxpayer must pay to receive amnesty benefits. Althcugh the penalty and interest will
be updated, collection action will remain on hold.

Joint Filers

Taxpayers who file joint returns must beth qualify for Amnesty on amnesty eligible bills
and delinquent returns. For example, if one of the joint filers currently has a jeopardy
assessment, all separate bills and delinquent returns for that filer and all joint bills and
delinguent returns involving that filer will be ineligible. However, if the other joint filer is
eligible for Amnesty, any separate bill of that filer would be eligible to receive amnesty
benefits, even though no benefit would apply to the joint bills.

Joint filer bills and delinquent returns will be listed only under the primary filer on the
amnesty notices. Therefore, joint filers should be prepared to provide the name and
social security number for both of the joint filers when contacting TAX about a joint bill.

Taxpayers in Bankruptcy

Taxpayers who are debtors in a bankruptcy proceeding may still receive amnesty
benefits if they come forward and pay under amnesty terms, but are encouraged to
consult with legal counsel. Taxpayers will not be mailed an amnesty notice for any bill
or debt that is being addressed through a bankruptcy proceeding.

Converted Assessments

Assessments that have been converted to responsible corporate officers under Va.
Code § 58.1-1813 are eligible for amnesty benefits under the same amnesty terms
applicable to the corresponding business entity. Both the applicable business bill and
the related corporate officer must be eligible for amnesty in order for the converted
assessment to be amnesty eligible.

Amnesty will apply to bill balances for responsible corporate officers in the same
manner as it would apply to the business entity. For example, if a corporation had an
assessment for $100 of tax, $50 of penalties, and $20 of interest and the assessment
was converted to three responsible corporate officers, each corporate officer would
receive an assessment for a total of $170, which would represent the tax, penalties, and
interest of the corporation. The amnesty notice sent to each corporate officer regarding
such bill would then show the total amount due as $170 and an Amnesty Amount Due
of $110.
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Bills from a business converted to more than one officer may be paid by any officer
under the amnesty terms and all of the officers will then receive amnesty benefits for
that particular bill.

Appeals Under § 58.1-1821

Taxpayers who have a pending appeal prior to or during Amnesty under Va. Code

§ 58.1-1821 on an amnesty eligible assessment may receive amnesty benefits by
paying the full amount of the tax and one half of the accrued interest on the
assessment. By choosing to pay under the amnesty terms, the taxpayer will terminate
the current appeal.

Offers in Compromise

The offer in compromise process under Va. Code § 58.1-105 will continue during
Amnesty and taxpayers that are the subject of an offer in compromise will be eligible for
amnesty benefits on amnesty eligible assessments. A taxpayer may choose to
terminate an offer on an amnesty eligibie bill by paying the full tax and one half of the
accrued interest due under the amnesty terms during the amnesty period.

Contested Assessments

Taxpayers who have contacted TAX to question an amnesty eligible assessment prior
to or during Amnesty, but who have not filed an appea! under Va. Code § 58.1-1821 or
requested an offer in compromise under Va. Code § 58.1-105, may receive amnesty
benefits by paying the full amount of the tax and one half of the accrued interest on the
assessment. By choosing to pay under the amnesty terms, the taxpayer will terminate
the current protest. If the taxpayer chooses instead to continue with the contested
assessment or informal appeal, the 20 percent amnesty penalty may apply.

Fraudulent Returns and Jeopardy or Fraud Assessments

No taxpayer under criminal investigation or prosecution for filing a fraudulent return is
eligible for Amnesty. In addition, no taxpayer under criminal investigation or prosecution
for failing to file a return with the intent to evade the tax is eligible for Amnesty. Lastly,
no taxpayer with an active jeopardy or fraud assessment is eligible for Amnesty. All
obligations of such taxpayers wili be ineligible for Amnesty. For example, if a taxpayer
has one fraud assessment and two outstanding bills not related to fraud, none of the
bills will be amnesty eligible.

Vi. Post-Amnesty

At the conclusion of Amnesty, any tax liability that was eligible for amnesty benefits but
remains unpaid will be subject to a 20 percent penalty. The penalty applies to unpaid
taxes only, not to outstanding balances of penalties or interest. The 20 percent
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amnesty penalty will be in addition to all other penalties. The 20 percent penalty will not
be applied to the following:

1.

Assessments issued for additional amounts due on amnesty eligible returns,
provided that the liability is paid by December 5, 2009 or within 30 days from the
date of assessment, whichever is later.

Any bill for which a payment plan was established prior to or during the amnesty
period, provided the taxpayer has made timely payments before, during and after
the amnesty period and otherwise complies with the terms of the plan until the
plan is successfully completed.

Any amnesty eligible bill that is being appealed under Va. Code § 58.1-1821
during the amnesty period, provided the taxpayer pays the liability as determined
by the Tax Commissioner within 30 days from the date of the final determination.
If the taxpayer fails to satisfy the remaining liability within the 30 day period, the
20 percent penalty will be applied.

Any amnesty eligible bill that is the subject of an offer in compromise under Va.
Code § 58.1-105 during the amnesty period, provided that the taxpayer pays the
remaining liabitity within the period specified in TAX’s response to the offer in
compromise. If the taxpayer fails to satisfy the remaining liability within the
specified pericd, the 20 percent penalty will be applied.

Any bill or debt that is being addressed through a bankruptcy proceeding.

Any assessment generated from a field audit of a business for an amnesty
eligible period, provided that the audit is TAX's first audit of the taxpayer, no
penalty has been applied to the tax deficiency, any uncontested liability is paid
within 30 days from the date of assessment, and payment for any contested
liability remaining upon resolution of an appeal under Va. Code § 58.1-1821 is
paid within 30 days from the date of the Tax Commissioner’s final determination.

Any assessment generated from a field audit of a business for an amnesty
eligible period in cases where the audit is a second or subsequent audit of the
taxpayer, provided that the Compliance Ratio is greater than 85 percent for sales
tax and greater than 60 percent for use tax, no penalty has been applied to the
tax deficiency, any uncontested liability is paid within 30 days from the date of
assessment, and payment for any contested liability remaining upon resolution of
an appeal under Va. Code § 58.1-1821 is paid within 30 days from the date of
the Tax Commissioner’s final determination.

Any assessment for an amnesty eligible period for which the Tax Commissioner

determines that sufficient justification exists for waiver of the 20 percent post-
amnesty penalty. :
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VIl. Additional Information

Amnesty Notices

Most taxpayers who are eligible for amnesty benefits will receive a notice through the
mail. If an individual or business taxpayer has an outstanding tax bill or delinquent
return that may be eligible and has NOT received a notice, he should review the
eligibility information provided in Section Il of these guidelines. If the taxpayer has a
copy of the outstanding bill from TAX, he may access the secure QuickPay service,
using the 5-digit bill number and a business ID number or social security number for
access. The QuickPay service will allow taxpayers to research the status of their
accounts in a free and secure Internet environment. If the taxpayer does NOT have a
bill from TAX, he may call the toll-free phone number 1-888-560-0057.

Online Resources

Online resources available through the website, www.GetSquareVA.com, include:

Eligibility Guidelines

Payment Options, including QuickPay

Tax Forms and Instructions

interest Calculator

Link to Virginia Department of Taxation website

How to Pay
TAX will provide multiple payment options during Amnesty:

« QuickPay - The QuickPay service provides customers a free and secure online
opportunity to research their account and pay bills. '

« VATAX Online - If a taxpayer is a registered VATAX Online user, the taxpayer
can research his account and make payments during Amnesty.

» Credit card - Customers can pay current tax bills with a credit card through a

service provider at 1-800-2PayTax (800-272-9829). The jurisdiction code for
Virginia is 1080. A fee will apply.
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Mail - Send a check, payable to the Virginia Department of Taxation, along with
the return or bill payment voucher. Payments must be postmarked no later than
December 5, 2009 and should be mailed to:

Q

Business Taxes:
PO Box 26627, Richmond, VA 23261-6627

Individual Taxes:
PO Box 26685, Richmond, VA 23261-6685

Estate Tax payments and Cigarette Tax payments must be paid by check.
QuickPay and VATAX Online are not avaitable for these taxes. Send a check,
payable to the Virginia Department of Taxation, along with the return or bill
payment voucher. Payments must be postmarked no later than December 5,
2009 and should be mailed to:

Cigarette Taxes:
PO Box 715, Richmond, VA 23218-0715

Estate Taxes:
PO Box 1500, Richmond, VA 23218-1500

How to Get Help

To obtain assistance by telephone:

Call:

Hours:

Note:

1-888-560-0057

Monday through Thursday, 8:30 a.m. to 8:00 p.m.
Friday, 8:30 a.m. to 4:30 p.m.

Saturday, 8:30 a.m. to 12:30 p.m.

All times are Eastern Standard Time

Assistance will be available on all holidays except Thanksgiving Day. On
Saturday December 5, 2009, assistance will be available until midnight.

Callers who use the toll-free telephone number should be prepared to key in a social
security number, or a Federal or State Business ID number.

Page 11



Guidelines and Rules for the 2009 Virginia Tax Amnesty Program
September 28, 2009

To obtain assistance through Live Chat:
Visit: www.GetSquareVA.com and click on the Live Chat icon

Hours: Monday through Friday, 7:00 a.m. to 9:00 p.m.
Saturday, 8:00 a.m. to 1:00 p.m.
All times are Eastern Standard Time

Note: Assistance will be available on all holidays except Thanksgiving Day. On
Saturday December 5, 2009, assistance will be available until midnight.

Live Chat is available for taxpayers to ask both general questions as well as taxpayer
specific questions. Live Chat users should be prepared to provide a social security
number, or a Federal or State Business |D number, if they have taxpayer specific
guestions.

To obtain assistance in person:

Taxpayers may visit one of the walk-in locations available during Amnesty. Please
note that the Northern Virginia location will only be open from November 23 through
December 5.

Locations: Richmond
3610 West Broad Street
Richmond, Virginia 23230

Hampton Roads
6340 Center Drive, Building 7, Suite 101
Norfolk, Virginia 23502

Northern Virginia

Dunn Loring Courtyard Marriott
2722 Gallows Road

Vienna, Virginia 22180

Hours: Monday through Friday, 8:30 a.m. to 4:30 p.m.
All times are Eastern Standard Time

Note: Assistance will be available on all holidays except Thanksgiving Day. On
Saturday December 5, 2009, assistance will be availabie from 8:30 a.m. to
4:30 p.m.

Taxpayers can use the Online Forms link from the website to obtain printable tax forms.
Taxpayers may also request forms by using an automated 24-hour forms request line at
(804) 440-2541. :

Page 12



Guidelines and Rules for the 2009 Virginia Tax Amnesty Program
September 28, 2009

Changes to Guidelines

The Tax Commissioner may add to or change these guidelines at any time during the
amnesty period. Changes to the guidelines will be posted on the Amnesty website at
www, GetSquareVA.com.

Approved:

=

L’l

Janie E. Bowen
Tax Commissioner
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