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Dear Colleagues,

I hope everyone had a terrifi c summer and, that like me, 
you’re anticipating another great year of Section progress 
and activity. I’m excited and honored to serve as the Chair 
of this Section and am well aware of, and aspire to, the high 
standards set by our preceding Chairs. I would particularly 
like to thank our outgoing Chair Steve Shapiro who lead us 
in such an inspiring year last year.  

I start my sixth year of service to the ADR Section and 
Council with hopes of growing our Section and raising the 
level of service and activities for our members. I believe 

the best way to promote the idea 
that being a member of our Sec-
tion is a professional asset is to 
provide members with service 
they value.  For starters and to-
wards that end, we’ve brought 
back the Section newsletter that 
you’re now reading.  In this 
edition you will fi nd out what 
changes may be on the horizon 
in the fi eld of ADR in Maryland 
and what your Section is doing 
to keep your interests before 
the decision makers. You’ll fi nd 
timely, informative articles and 
a calendar of events that keeps 
you abreast of the activities and 
events in the ADR community 
across the state.  

We will continue to present our 
“Pizza and Professionalism” 

Outgoing Chair Steve Shapiro receives his gavel plaque from incoming Chair Andrea Terry 
at the 2010 MSBA ADR Section Annual Meeting in Ocean City, Maryland (continued on page 2)

October 26, 2010 – Section Council Meeting
November 16, 2010 – Pizza and Professionalism – Title 17 
Rule Changes – Annapolis, Anne Arundel Circuit Court – 
6:00–8:00 p.m.
November 29, 2010 – Section Council Meeting
December 7, 2010 – Maryland Council Dispute Resolution 
Quarterly Meeting
December 10, 2010 – Maryland Mediators Convention
December 14, 2010 – Section Council Meeting
January 25, 2011 – Section Council Meeting

(send calendar postings to: das@daslaw.com)

ADR Calendar
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We are pleased to welcome our newest members to 
the ADR Section Council, Gary Norman and Cece-
lia (Ceecee) Paizs

Offi cers:
Andrea Clare Terry, Chair
 aterry@msba.org
Craig Tipton Distelhorst, Vice-Chair
 craigdistelhorst@msn.com
David A Simison, Secretary
 das@daslaw.com
Theresa Ann Furnari, Treasurer
 theresa.furnari@courts.state.md.us
Steven Allan Shapiro, Imm Past Chair
 sshapiro@certus-strategies.us

Council Members:
Anita Candy Deger
 acdeger@comcast.net
Daniel Preston Dozier
 ddozier@presspotterlaw.com
Cornelius Helfrich
 beachrd@aol.com
Eric Hardy Imperial
 eric@imperiallaw.com
Ronna K Jablow
 ronna.jablow@mdcourts.gov
Robert Clare Mueller
 rcmmediationservices@verizon.net
Gary Christopher Norman
 gnorman@cms.hhs.gov
Cecilia B Paizs
Private email address 
Kenneth A Vogel
 kavogel@metrolegalsolutions.com

GET INVOLVED!
All section members are invited to contact the com-
mittee chairs to learn of opportunities to serve.

Nominating Committee – Craig Distelhorst
Spring Dinner Committee – Eric Imperial
Newsletter Committee – Dave Simison
Annual Meeting Program Committee – Ken Vogel
Legislative / Rules Committee – Dan Dozier
Hon. Robert M. Bell Award Committee – Neil Helfrich

Meet The Section Council
series, the informational and networking events that offer 
you the opportunity to learn fi rst hand from those involved 
of the newest developments in ADR in Maryland and how 
they might affect your practice. Our fi rst this year is No-
vember 17th at the Anne Arundel Circuit Courthouse from 
6-8 p.m. and will address the proposed changes to Rule 17 
that will impact those of you who mediate Circuit Court 
cases. We have another scheduled for May 24th (details 
TBA) that will address the important issue of confi denti-
ality and the disparate combination of case law and stat-
utes both state and federal that leave this important issue 
“gray” for Maryland mediators.  

Our Section has been progressive in reaching out to other 
ADR practitioner groups and MSBA sections, and we will 
continue to do so.  I’ve already agreed with leaders of many 
of the other ADR practitioner groups in Maryland to par-
ticipate in upcoming meetings where we will discuss our 
common interests and how we can help each other to suc-
ceed while benefi ting from our varied perspectives. We 
are planning to partner with other MSBA sections for the 
educational programming we will present at the MSBA an-
nual meeting in June, and have agreed to partner with the 
Administrative Offi ce of the Courts in their upcoming, re-
duced price collaborative law training, for which ADR sec-
tion members will be among the fi rst invited for the limited 
seats available. Our legislative/rules committee will moni-
tor legislation that might affect our practice area and we 
will keep the section informed and seek your feedback as 
we plan any response. Finally, we will update and add to 
the webinar library available to members on our section 
website as another way of providing important information 
addressing diverse topics of interest to ADR practitioners.  
It will be a busy year and I look forward to sharing it with 
all of you.

Best regards,

Andrea Terry

Message...
(continued from page 1)
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CHIEF JUDGE ROBERT M. BELL AWARD 
FOR OUTSTANDING CONTRIBUTION TO 

ALTERNATIVE DISPUTE RESOLUTION IN MARYLAND
PURPOSE
The Chief Judge Robert M. Bell Award for Outstanding Contribution to Alternative Dispute Resolution (ADR) in 
Maryland, is to honor the vision and accomplishments of Chief Judge Robert M. Bell for his work in promoting the use 
of ADR in the Maryland judiciary, schools, government and communities by:

1. Recognizing Maryland organizations and individuals, both within the legal community and beyond, that are 
creating and providing innovative and effective ADR services and programs;

2. Supporting entities which seek excellence through educational programs, outreach programs and which 
demonstrate a commitment to utilize ethical standards in their ADR programs and practices; and 

3. Encouraging individuals to become catalysts for change and to demonstrate exemplary ADR best practices 
and approaches.

PROCEDURE
The Award is open to any individual, agency, business or entity to submit nominations.  The due date for nominations 
is December 15, 2010.  A letter, which documents how the candidate or organization meets the three objectives of the 
award, is required.  A resume, biography, or corporate profi le must also be provided.  The nominating individual or 
organization should identify itself and address the relationship of the nominee to the nominator.  The Section Council 
will consider the nominations and select the award recipient. 

Nominations should be sent to:  Neil Helfrich, 31 E. Lee Street, Bel Air, Maryland 21014
    P: (410) 838-8338, F: (410) 838-1017, beachrd@aol.com

Confi dentiality Task Group Report
I submit this report to you, as the ADR Section representa-
tive of a Confi dentiality Task Group (“Task Group”) that 
was recently established to identify issues related to confi -
dentiality and privilege applicable to mediation proceeding, 
the mediating parties, and the mediator.  The Task Group 
met on July 13, 2010, and October 25, 2010.  Included 
among others who have participated in the Task Group, 
as representatives of various mediator organizations, are: 
Roger Wolf, Toby Guerin, Richard Bohn, Lorig Charkoud-
ian, Dan Dozier, Nancy Hirschman, Cheryl Jamison, Mar-
vin Johnson, Rob Ketchum, Martin Kranitz, Bob Rhudy, 
Jonathan Rosenthal, Tara Taylor, Julie Linkins, and Barbara 
Williams.  I extend my sincere apologies to anyone I may 
have inadvertently omitted here.

The meetings have focused on identifying preliminary con-
fi dentiality and privilege issues for consideration, and ex-

ploring potential solutions to protect the mediation process, 
parties, and mediators.  The Task Group also discussed the 
need to address the issues in various forums (court-ordered, 
not court-related, etc.) and contexts (e.g. Family, Commu-
nity, Business, and Employment).  It brainstormed options 
regarding the form by which this effort would take shape 
(i.e. Rule; Evidentiary statute/rule; general statute; case 
law), but reached no fi nal conclusions.  

The Task Group emphasized keeping the discussion in-
clusive, transparent, effi cient, workable, focused and 
clear.  The Task Group noted the importance of conduct-
ing preliminary research and focusing the discussion, be-
fore expanding the conversation to, and receiving input 
from, other selected stakeholders, including: consumers, 

By Richard Melnick

(continued on page 8)
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(continued on page 5)

Collaborative Law Versus Mediation
~ A Mediator’s View ~

With the rise in collaboratively trained professionals in 
Maryland, the question as to the better route for parties in-
volved in a dissolution of their marriage to take adds an op-
tion.  With the National Family Resiliency Center indicating 
that a fully litigated divorce action, with custody, fi nances 
and property distribution contested, costs each party an av-
erage of $50,000 in fees and costs, a less expensive resolu-
tion process is often sought. This article hopes to point out 
the similarities and differences between the processes of 
mediation and collaborative law.

Both the collaborative law process and mediation require 
full disclosure by both parties, which is often resisted by 
participants. In the collaborative process, the parties are 
making fi nancial disclosures to a fi nancial neutral, and often 
understand that it is in the best interest of each to provide 
all the information necessary to work the matter out to the 
benefi t of both parties. Likewise, when working on child 
custody issues, a child specialist, a neutral, is listening to 
each parent’s desires and concerns, and working with them 
to develop a custody plan that works for each of them, as 
well as takes the needs of the children into consideration.  
The parties then bring this information back to a four way 

meeting with their lawyers present to work out fi nal details.  
While the considerations of the statutory provisions can be 
made, the focus is not on what the court would do, but on 
what is actually needed by each party and their family as a 
whole.  While the lawyers take a less directive role in the 
process, they are present to provide legal advice to the par-
ties at all times so that his/her client understands exactly 
what he/she may be compromising on to make the agree-
ment work. Everyone is focused on the outcome of the pro-
cess being as fair to both parties as possible.

In family law mediation, unlike commercial mediation, 
lawyers are often not present during the child custody por-
tions of the mediation. In addition, since the mediator’s 
role is to facilitate a conversation between the parties, the 
outcome sought is not focused on the fairness of an agree-
ment, but in reaching the agreement itself. This can result 
in a lopsided agreement depending on the personalities of 
the parties and the ability of the mediator to guide them 
away from an unfair agreement through the use of ques-
tions.  (Remember, fairness, like truth and beauty, are in 

By Cecilia B. Paizs

The MSBA ADR Section invites you to an informative and interactive panel discussion 
addressing the proposed changes to Rule 17.  Join The Honorable Thomas G. Ross, chair-
person of the Council for Circuit Court Judges ADR Committee and member of the ADR 
subcommittee of the judiciary’s Rules Committee, and MACRO Executive Director Rachel 
Wohl as they explain the proposed amendments, and get your questions answered about how 
the changes might affect your practice.  Seating is limited so reserve your seat today!

When:   Wednesday, November 17, 2010 from 6:00 – 8:00 p.m.

Where:  Anne Arundel County Circuit Courthouse, ceremonial courtroom

Cost:  Free to ADR section members - $5 (cash) at the door for non-members

RSVP:  Theresa Michael at tmichael@msba.org or 410-685-7878

"Change on the Way for Circuit Court Mediators – 
Learn All About It!"
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Collaborative Law...
(continued from page 4)

the eyes of the beholder.) In the end, even if the mediator 
believes it is an unfair agreement for one party, his/her 
role is to assist the participants in reaching agreement and 
not to advise the parties as to the fairness of the agreement.  
This can also be true in a mediation related to fi nancial 
or property issues if the attorneys are not present.  The 
mediator can suggest that the parties’ consult his/her at-
torney related to certain issues as “homework”, which can 
assist the parties in reaching a more balanced agreement, 
but it can also creates an additional step for the parties. 
This is less true when the parties’ attorneys are present at 
the mediation, but can lead to less productive mediation as 
the attempts by lawyers to zealously represent their clients 
during mediation can create obstacles in themselves to the 
resolution of certain issues. 

The collaborative process can provide a holistic approach 
to resolving family law issues between parties, one that can 
take into consideration many factors and elements of a solu-
tion that a court would not be able to craft for parties.  It sets 
a tone of working together to resolve the issues between the 
parties and focusing on the positives of each party, rather 
than the negatives that result from preparing for trial. The 
parties have access to mental health and fi nancial profes-
sionals who can assist them in crafting a joint solution to 
problems, rather than having dueling experts. Mediators 
can be used to assist the participants, including the attor-
neys, manage the collaborative process, or to mediate some 
of the fi nal issues, when obstacles arise between the partici-
pants in the process.  

Following the collaborative process can, however, take a 
longer period of time to complete the resolution process, 
as you are now attempting to arrange meetings in accor-
dance with multiple professionals’ schedules. The process 
itself is designed to move slowly, so that the parties them-
selves can work with the mental health professionals and 
other professionals to design a plan that is unique to their 
situation. Also, if the process itself breaks down, the parties 
are required to retain new counsel and new professionals to 
resolve the situation through litigation, which can delay the 
resolution of the family diffi culties further. And since the 
process itself includes multiple professionals, as well as the 
fees for multiple meetings of multiple professionals, it can 
result in more cost for each of the parties. As a result, the 
process can be viewed as being unaffordable for many.  

Mediation can set the same tone of working together to re-
solve the issues, and a mediator can refer participants to 
other professionals for assistance.  (I fi rst refer them back to 

their attorneys for names of mental health and/or fi nancial 
professionals that the attorney may prefer to work with.)  In 
such cases, the holistic approach can be accomplished, just 
not in as effi cient a manner as having those professionals on 
board from the beginning.  However, the mediation process 
often takes fewer sessions to cover the issues, and can result 
in a less expensive resolution process for the participants if 
they use attorneys for review of the fi nal points of agree-
ment rather than having the attorney’s present throughout 
the process. 

As a practitioner in both processes, I feel that there is a 
place for both in the family law arena.  It is important to 
assist the participants in choosing the process which best 
fi ts their needs and will have the greater likelihood of suc-
cess.  Discussion of a client’s needs at the time of the initial 
consultation is key to determining whether that person and 
his/her spouse are candidates for the collaborative process 
or mediation.  Ensuring that the participants are invested in 
the process they chose to follow will make success of either 
process more likely.    

Cecilia B. Paizs, Esquire, is a commercial and family 
law mediator who mediates as The Mediation Center, 
in addition to providing trainings in mediation (www.
agreeonit.com). She is a collaboratively trained attorney 
with a legal practice that focuses on family law (www.
paizslaw.com) 

Long-Range ADR Calendar
(send calendar postings to: das@daslaw.com)

February – Newsletter

February 22, 2011 – Section Council Meeting

March 22, 2011 – Section Council Meeting

April 7, 2011 – Spring Dinner Tentative/

Council Meeting

May – Newsletter

May 17, 2011 – Section Council Meeting 

May 24, 2011 – Pizza and Professionalism – 

Location TBD – Topic Confi dentiality

June, 2011 – ANNUAL MEETING
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Section and non-Section members met recently at the of-
fi ces of Cecilia Paizs in Ellicott City to discuss creating a 
“safe harbor” through Rule change or Code change to allow 
a mediator to draft binding terms of agreement.  The ten 
mediators who met have diverse practices across the state.

This meeting was not a Section sanctioned activity but arose 
from a Drafting Roundtable in Annapolis earlier in the year 
hosted by David Simison / Annapolis Mediation Institute.

There is disagreement in the mediation community over the 
propriety of mediator drafted settlement agreements and the 
Section Council has not taken a position on the issue, how-
ever, this group met to determine what if anything can be 
done to address the current uncertainty in this area.

Several mediators attending the meeting acknowledged 
a regular practice of drafting settlement documents dur-
ing mediation and all recognized the pitfalls and perils of 
doing so and the need to advise mediation participants to 
always seek the advice of legal counsel before signing any 
such document.

The Rules of Procedure and practices in the Courts are at 
seeming variance.  Rule 9-205 (d) seems to state mediators 
may only note “points of agreement” but may not create a 
binding document and yet Courts across the state regularly 

provide parenting plan forms to be completed during me-
diation by the mediator and the parties.  Even Rule 9-205 
(d) and the corresponding Committee Note seem in prima 
facie confl ict with each other; the Rule mentions creating 
a document for subsequent review and signature, which 
sounds like an agreement, but the Committee Note states 
that mediators should not draft legal memoranda.  Similarly 
in Rule 17-102(d) it is noted that a mediator, may, “upon 
request, record points of agreement reached by the parties.”  
All of this can seem like so much word parsing, as in when 
is an agreement different from “points of agreement” and 
different from “legal memoranda.”

The MSBA Ethics Committee in Dkt  #2007-19 failed to 
mention these Rules and practices of the Courts when it 
opined that drafting of agreements by mediators violated 
the Confl ict of Interest provisions in the Code of Profes-
sional Responsibility relying in large measure upon a pre-
mediation case from 1988, Hale v. Hale, 74 MD App 555.

After extended discussion, the group decided to seek a 
modifi cation to the Rules of Professional Conduct to per-
mit drafting under certain clearly defi ned circumstances.  
The group is researching those jurisdictions that permit 
drafting by mediators to learn how the Maryland Rules 
might be modifi ed and how to get a Rule change through 
the process.

Safe Harbor Agreement-Drafting Initiative
By David Simison

Comic-Reel from the Annual Meeting
Below: Panel Members Trish Miller, Rob Ketcham and Steve 
Shapiro don't have new iPads.

Above: Dan Dozier and Roger Wolf check out John Bickerman's 
new iPad at the Panel Discussion on Confi dentiality in Ocean City
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[Editor’s Note: This article was published in her month-
ly column “The Negotiating Table” in The Daily Record, 
March 2008]

People coming to mediation often have tried repeatedly to 
resolve their confl ict or dispute without success.  For them 
to be able to resolve it within the mediation room, some 
thing or things have to change.  It may be how they had 
gone about addressing their confl ict or not addressing their 
confl ict; how they had negotiated or not negotiated; how 
they had dealt with emotional barriers or created emotional 
barriers; whether they had identifi ed mutual goals or only 
their own goals; and so forth.

Some change is necessary.  The mediator, however, does 
not seek to change people, but rather fosters the opportu-
nities or creates the environment where change can take 
place.  And, with the assistance of the mediator, the parties 
do manage to make necessary changes.  

Parties do so because they inherently want to resolve the 
confl ict, especially a diffi cult one that is wearing them 
down.  This is especially so for people in business.  What 
they often need most is a special setting and opportunity 
and some help that a mediator and the mediation process 
can provide.  

In civil mediation, a different kind of change is sometimes 
necessary or at least useful.  We refer to it as “humaniz-
ing.”  A lawsuit, for example, can be more easily settled 
when a plaintiff becomes seen and recognized as a person 
who has been harmed or damaged in some way.  

The same can be true when a defendant becomes seen and 
recognized as a person who may have been negligent or 
careless, but who is otherwise a decent human being.  It 
is easier for people to agree to pay money to a “person” 
than to a “plaintiff” since “plaintiffs” are sometimes seen as 
people who are only out to get money.

And it may be easier for a person to accept a lesser amount 
in a settlement in which that person is satisfi ed with the in-
teraction and the humanity that was genuinely shown from 
a “person” rather than a “defendant.”  “Defendants” can 
sometimes be seen as bad or uncaring people who are not 
concerned about other people, and some defendants can 

Humanizing the Mediation Process 
Can Work Wonders

sometimes view themselves as the victims and perpetuate 
the same negative self-absorbed cycle.  When people are 
humanized, all interactions become easier.  

How can this humanizing come about?  It comes about 
when parties are invited and encouraged to speak to each 
other and with each other.  Sounds simple, but it is often 
true.  Counsel often talk to the mediator.  It’s much more 
effective and moving when the parties speak to each other. 

Counsel also talk about legal issues and matters of evi-
dence and proof, and properly so, but parties seldom talk 
about that.  They tend to talk about what has happened to 
them and about diffi culties they are faced with, including 
personal diffi culties.  They may express regret over what 
has happened.  They may explain why certain things hap-
pened – not excuses, but explanations.  And as the parties 
talk to each other and hopefully listen to each other, they 
understand each other a little more.  They are not going to 
damage their lawsuit by talking about their concerns and 
diffi culties.  Mediation confi dentiality protects against that 
in Title 17.

Such talking may just make it easier for them to get togeth-
er, resolving their confl ict in a less painful manner.  It’s not 
just reaching a settlement, but how it came about and how 
the parties feel about it that makes them satisfi ed.  If the 
parties are satisfi ed, so are their lawyers. 

Counsel, you may try to prepare your clients for the ex-
perience of talking directly with the other party about 
whatever is important to be discussed.  Notice the differ-
ence this makes and how much more satisfi ed the client 
is with your representation as well.  Better process…bet-
ter outcome.

By Louise Phipps Senft



courts, mediators, attorneys, administrative agencies 
(Offi ce of Administrative Hearings, etc.), the Attorney 
General’s Offi ce, roster managers, shared neutrals, cor-
rections and rehabilitation agencies, and federal, State, 
and local governments.

The Task Group discussed: Title 17 of the Md. Rules (both 
the current Circuit Court Rules and the proposed District 
Court Rules); the State Administrative Procedures Act; the 
Uniform Mediation Act (“UMA”); Md. Rules of Proce-
dure; the Md. Rules of Evidence, the Courts & Judicial 
Proceedings Article (related to privilege), the Business 
and Occupations Article (related to obligations in prac-
ticing law or other relevant, regulated professions), and 
other laws of confi dentiality and privilege applicable to 
testimony, communications, and documents, that may (or 
may not) apply to particular circumstances in Maryland.  
The group also alluded to a recent case in which a party 
to the mediation subpoened a mediator to testify in court 
regarding the communications that took place during the 
mediation.  While that case settled before the mediator 
was compelled to testify, the case presented factual and 
legal issues for future consideration. 
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Discussion also dealt with whether any privilege related to 
a party or the mediator should be “absolute” or “qualifi ed”, 
who holds any privilege or right to confi dentiality, and the 
parameters for determining when a communication should 
be held confi dential or privileged in a court or administra-
tive proceeding.  The group recognized the need to delin-
eate when a communication may be released by agreement 
of all the parties, and/or the mediator.

The Task Group plans to conduct a “side-by-side” com-
parison of: (1) the UMA, (2) comments/actions by various 
jurisdictions regarding each provision of the UMA, and 
(3) the present status of Maryland rules and law.  The Task 
Group emphasized that the UMA, or some version of it, 
may or may not be what Maryland should adopt; however, 
it recognized that reviewing the UMA provisions and other 
jurisdictions’ adaptations of it, as a piece of a much larger 
process, may be helpful to inform the discussion.  The Task 
Group plans to undertake further research, analysis, and 
discussion to frame the issues, reach out to identifi ed stake-
holders, and develop a thoughtful plan to properly address 
the confi dentiality and privilege issues surrounding media-
tion in Maryland. 

Report on Mediation Confi dentiality...
(continued from page 3)



9



10



11



12


